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FOREWORD Xl

suasive. Although his work does not settle issues, it clears away
a lot of deadwood (the result of ignorance, prejudice and in-
adequate scholarship) that has obstructed the path to their
settlement. With regard to dowry, for example, he shows the
weakness of several hoary explanations (including some ad-
vanced by Muslim jurists) and then offers hypotheses leading
to further inquiry that are much more promising.

At a time when the possibility and even the desirability of
objectivity in the social sciences are challenged, this book
shows its value in quality of mind and in research procedure.
Dr. ‘Abd al ‘Ati points out that Muslim apologists have com-
pared the Islamic ideal with Western practice, while Western
apologists (often called scholars) compare Islamic practice
with the Western ideal. He shows that these fatuous compari-
sons do not proceed from scholarly motives, and his work de-
prives them of their long-standing excuses and justifications.
For that, and for his demonstration of the explanatory value
of alternative approaches based on solid social research and
clear thinking, we are in his debt.

Morroe Berger
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grated in a complementary fashion. To that end, among other
things, this study is oriented.

If we consider the Muslim family as both a religious-nor-
mative and a social-behavioral system, it will be possible to
treat the family norms as a variable dependent upon, indepen-
dent of, or interdependent with the variable of actual family
behavior. This analysis is not committed to any kind of
determinism. It is interested only in seeking for the most
probable explanations. It would seem reasonable, therefore,
to assume that the respective positions of the religious-nor-
mative and the social-behavioral components of the family
system are in certain methodological ways interchangeable.

Without assuming, then, the primacy of either the religious-
normative elements or the social-behavioral counterparts, we
can feel free to approach the problem from either direction,
since both can in principle provide acceptable starting points,
other things being equal. But a choice must be made, and
it may be more practical to begin the analysis of the family
system with the religious-normative elements and then explore
their interrelations with their social-behavioral counterparts.
This choice is based on the fact that the former elements,
as presented in the law sources, are better known to us and
hence more reliable than the latter. Yet, as Parsons has pointed
out, this does not mean that ideas, especially normative, im-
perative ideas, “must arise through some process of ‘immac-
ulate conception’ unsullied by social and economic forces
or that they influence action by some automatic mysterious
process of self-realization or ‘emanation’ without relation to
the other elements of the social system.” 3

Our analysis will attempt to discuss the family structure
in Islam as Muslims have actually seen it, as they know it,
and as they might see it. These perspectives have long been
a battleground of polemics, apologetics, and partisanship.
| have no particular interest in this fascinating but largely
unproductive pursuit, nor do | wish in this particular context
to join the combatants. An explanation or interpretation need
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The methodological procedure will center around three
points: the normative (both proscriptive and prescriptive)
provisions relating to the family; .the “ideal” and societal
sources of these provisions; and the relationship between
these and the general sociocultural environment. The norms
will be descriptively stated and, whenever tenable, sociolo-
gically explained with occasional recourse to “interpretations”
from a phenomenological, cultural-relativist standpoint. The
study will also utilize comparative analysis drawn from pre-
Islamic and other societies.

The sociological perspective will be used, though not ex-
clusively. Sometimes that perspective is the only way to explain
otherwise inexplicable positions. It is most helpful in objec-
tively assessing oversimplistic views of the Muslim family;
much of the traditional suspicion, prejudice, and misunder-
standing in this area can be brought to light and attributed
to misdirected analogies between one system’s ideal elements
and another’ behavioral manifestations.

Our general context is Islamic law, religion, and society.
Our temporal context will be confined to the formative
period of Islamic law, that is, to the first four centuries or
so of Islamic history (roughly from the seventh to the eleventh
century). This period is particularly significant because it was
the time during which Islamic law developed and Muslim
society reached its full growth. The end of that period marked
the culmination of a religious-legal process to which nothing
of major moment has been added." Moreover, because little
of the basic Muslim family structure had changed, until re-
cently, it would seem reasonable to take this period as fairly
representative of the general outlook of Islam and the foun-
ders of Muslim society. However, this historical demarcation
will not exclude the use of sources and material of later
generations. In fact, there are cases where the ideas of the
formative period are made available only through later
works. The spatial range of the study has had to be limited.
We cannot attempt to deal with the concrete family structures
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as that of the oasis and of those more advanced towns estab-
lished here and there by settled nomads, the most important
being Makkah. But even in Makkah, as Lewis has observed,
the population was diverse: “the central and ruling element
.. . consisted of a kind of merchant aristocracy. After them
came a population of smaller traders of more recent settlement
and humbler status, and finally a ‘proletariat’ of foreigners
and Bedouins.” 1

The structure of Arabian society was also diverse with
regard to the nature of the social bond or the basis of social
solidarity. In southern Arabia, the principle of solidarity
appears to have been at first the kind that usually obtains
between king and subject, and at a later time to have taken
on some traits of feudalistic fealty. Among the central and
northern nomads, god and cult were the bond of tribal identity
and the symbolic expression of tribal cohesion. At Makkah,
“the real basis of unity remained the class solidarity of the
merchants.” 11

Diversity is probably most obvious in the religious realm.
Different forms of pagan idolatry, Judaism, Christianity, Zo-
roastrianism, and Hanifism (a general form of monotheism)
were all embraced by various elements of the population.

Arberry has succinctly described the situation thus:

In the spreading wastes and thronging townships of Arabia
at the turn of the sixth century A.D. many voices were
heard ... expressive of many divergent points of view. Jew
and Christian were not uncommon.... Echoes of Zoroastrian

doctrines clashed with a vague and rather mysterious mono-
theism attributed to people known as Hanlfs.12

Diversity may also be seen in the various degrees of con-
tact between the different parts of Arabia and the surrounding
world. One significant index of this diversity is that Persian
and Byzantine culture permeated Arabia through several
channels, among them the foreign colonies in the peninsula.
Jewish and Christian settlements in various parts of Arabia
helped to spread Aramaic and Hellenistic culture.l3 What
led these foreigners to settle among the Arabs, where rugged
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Arab genealogists, the groups were all patriarchal tribes,
formed, by subdivision of an original stock, on the system
of kinship through male descents.” 2L At the time of Muham-
mad, the tribal bond was conceived as one of kinship; tribes-
men regarded themselves as of one blood.2

Yet, as Smith points out, the tribal system “was being broken
up from within by the growth of the idea of family as opposed
to stock ties and of private as distinct from stock rights.” 2
At Makkah this dissolution of the tribal solidarity was
accompanied by a growing individualism and by the emerg-
ence of a new sense of unity based on common economic in-
trests. Even there tribal unity still dominated the attitudes
of the elite.2}

A primary effect of these various bonds and placement
mechanisms was the enlargement of the kinship unit, in which
pure-blood tribesmen formed the core. In addition to these,
the group generally included a number of slaves and clients.
The latter were of two kinds: “freedmen, and free Arabs of
other kins living under the protection of the tribe or of its
chief or some influential man.” 28 The pure-blood tribesmen
consisted of the chief and his family and of the group of
families who acknowledged him. At Makkah the situation
was somewhat different. The real functional units were not
clans or kinship groups as such, but rather small groups of
merchants with their families and dependents, including
mercenaries, caravan personnel, middlemen, debtors who were
unable to pay their debts, wage workers and the clients or
mawdti.Zl

Crucial as they were, blood ties and custom were not the
only social forces in the ongoing social life of the tribe. There
was also, for example, the ideal of muruah or muriiwah,—
that is, manliness,—a quality that has been described as
“bravery in battle, patience in misfortune, persistence in
revenge, protection of the weak, defiance of the strong.” The
strength of a man’s muriiwah in large part determined the
degree of respect and authority he commanded.2* To some ex-
tent, honor took the place of law and of the moral idea of
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other propositions can be derived from this list of traits and
perhaps, too, the list itself can be extended. This would seem
to support the point of departure in this part of the discussion,
that is, the diversity of the Arabian social system and of the
views of those who have attempted to analyze it.

One of the few established facts about Arabia before Islam
Is the existence there of some Jewish and Christian com-
munities. Beyond this general fact, nothing much can be
ascertained. Scholars hold different opinions regarding the
racial and social origins, the size, locale, level of develop-
ment, and cultural significance of these groups. It will not
serve our purpose to examine these opinions in any detail;
a few general remarks may be helpful.

For the events of what Goitein calls the “three most de-
cisive decades of oriental history (about 615-645 A.D.) not
a single contemporary account has come from Jewish sources.
Beyond that crucial period, the first two hundred and fifty
years after the rise of Islam are the most obscure in Jewish
history.” He disputes a common assumption that “Arabia
was the common homeland of the Semites and that Israel was
nothing but an Arab tribe.... [This] is nothing but a series
of misconceptions. The people of Israel, as soon as we can
recognize it from concrete historical accounts—say from the
time of the Judges onwards [about 1200 B. C.]—is an entirely
agricultural people.” 2 Nevertheless, this observation may be
more omissive than inclusive. Life in Arabia had its “un-
avoidable requirements,” and the Arabian Jews had become
Arab tribesmen, at least externally.3 Until the racial-social
origins of the Arabian Jews and the extent of their contact
with the outside world of Jewry can be satisfactorily demon-
strated, their relations with the native Arabs will remain ob-
scure and so will their supposed influence on Islam.**

Christianity, too, penetrated into Arabia quite early, but
little is known about its growth or influence, except in the
most northern areas. Because Christianity involved no re-
quirements of ethnic exclusivity, the racial and social com-
position of Arabian Christians was more diverse than that of
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hood has its own implications. It is so conceived as to reinforce
the family ties, complement them, or prevent their abuse.10

For example, if a given person’s intrafamily position is of
a secondary or tertiary degree, there is still a certain measure
of mutual responsibility between him and the other mem-
bers. It is not, of course, the same as the responsibility that
obtains between primary relatives. Nevertheless, it is pre-
scribed by religion even though its nature is not formally
specified by the provisions of the law. When the family ties
are remote or casual, the religious bonds are normatively
expected to reinforce the relationship and maintain the res-
ponsibility.” On the other hand, if the family ties are too
strong in certain respects, for instance as between a parent
and one particular child, religion prohibits the exploitation
of this kind of intimacy in any way that may affect the rights
or obligations of other members. Thus, a person may not
discriminate among his dependents even if he is emotionally
more attached to some than to others. He is not permitted
to make a will in favor of any potential successor at the ex-
pense of other would-be-heirs or without their approval. Nor
IS he permitted to let extrafamily attachment and interest
or intrafamily estrangement cause him to mistreat his family
members. Thus, he may not make any will to nonheirs in
excess of a certain portion of his property, i.e., one-third,
without the consent of eligible heirs, lest his disposal of the
property infringe upon their rights.” This problem will be
discussed later. What needs emphasis at this point is that
familial rights and obligations are not determined by family
sentiments alone, nor do they depend solely upon the dis-
positions and feelings of the parties involved.

The rights and obligations shared by the family members
pertain to lineal identity and maintenance, succession and
affection, socialization of the young and security for the aged,
and maximization of effort to ensure the family continuity
and welfare. These aspects of the family structure will be
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Islim does not prescribe the extended type any more than it
forbids it. If it so happened that the family organization
in Muslim society assumed, or rather continued, this extended
form, there is no provision to give it a universal sanction or
disapproval. But whether the extendedness of the Muslim
family structure was a function of historical continuity or of
other social conditions, Islam apparently accepted this
form and took no further stand on it, unlike its position on
various other aspects of the family.

This historical development, together with the concomitant
religious accommodation, may be highly suggestive. For
while Islam was by no means totally indifferent to the social
conditions and precedents, it apparently saw no particular need
to restrict the family structure to any exclusive form, be it
extended, nuclear, or polygynous. This may indicate that
such forms in themselves are not crucial to the Islamic
conception of family solidarity and societal cohesion, both of
which are of primary concern for Islam, and that emphasis
should be placed not on the form but rather on the behavioral
components. As a matter of fact, familial rights and obli-
gations in Islam are independent of, and differentiated from,
the organizational forms of the family; the former are fixed
while the latter are open and malleable.

The position of Islam in this regard was produced by, or
is at least in accordance with, a general outlook that seems
to presume continuity of precedents so long as they do not
violate certain principles or conflict with basic needs.
Thus, if we bear in mind that the extended family does not
necessarily preclude the nuclear type, at least as a subsystem,
Islam seems to have considered the extended form acceptable
though not necessary. That form was apparently working
and workable. Islam endorsed it, though it did not insist that
it must or must not be so always.

The fact that Islam accommodated the extended family type
and made no further specifications may suggest that, under
certain conditions, such as those surrounding the rise of Islam,







































44 THE FAMILY STRUCTURE IN ISLAM

may marry a slave girl; or he may cohabit with his own slave.
The religio-moral principle behind these rules is expressed in
the Qur’an:

If you fear that you will not act justly toward the
orphans, marry such women as seem good to you, two,
three, four; but if you fear you will not be equitable,
then only one, or what your right hands own; so it is
likelier you will not be partial (4:3 [emphasis added].

Any one of you who has not the affluence to be able
to marry believing freewomen in wedlock, let him take
believing handmaidens that your hands own; Allah
knows very well your faith, the one of you is as of the
other. So marry them with their people’s leave, and give
them their dowers honourably as women in wedlock,
not as in license (4:29).

Marry the spouseless among you, and your slaves and
handmaidens that are righteous; if they are poor, Allah
will enrich them of His bounty; Allah is All-Embracing,

All-Knowing.

And let those who find not the means to marry be
abstinent till Allah enriches them of His bounty. Those
your right hands own who seek emancipation, contract
with them accordingly, if you know some good in them;
and give them of the wealth of Allah that He has given
you. And constrain not your slavegirls to prostitution
if they desire to live in chastity that you may seek the
chance goods of the present life. Whosoever constrains
them, surely Allah, after their being constrained, is All-
Forgiving, All-Compassionate (24:32-33) [emphasis
added] ,5
Unlike marriage, there is no legal limit set to the number

of slavegirls with whom a master may cohabit. But like
marriage, he may not cohabit with already married slaves; or
two or more who are sisters or who stand in such relationship
to one another that marriage with them at the time would
be forbidden to him if they were free; or with idolatresses;
nor is he allowed to cohabit with a newly acquired slave
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or after the child’s birth. Nevertheless, whether or not he sets
her free, she can no longer be legally classified as a slave. She
assumes the special rank of a “child’s mother” {"Umm walad).
This means that the master’s authority over her is so restricted
that he can neither sell her, nor give her away, nor do anything
that may hinder her ultimate freedom. If the master dies be-
fore he voluntarily liberates her, she becomes, upon his death,
unconditionally free and assumes the status of a completely
freedwoman.&

These are some religio-social and legal implications of
cohabitation. The Islamic rules in this regard are subject to
controversial explanations. Jeffery, for example, has noted
that, “Several passages in the Qur’an allow men sexual free-
dom with their slave concubines. . . . There is no limit to the
number of concubines a man may have. . . . The children
born to him by concubines, if he recognizes them, have the
same status as those born by his legal wives.”* Another
writer has also noted that a Muslim’s female slaves *“are
allowed to him without restriction. Sura (Qur’an) 70,29ff.”®
According to the same writer, this is “one of the earliest
compromises by which the Prophet fitted his system to the
usages and wants of those around him. This permission
naturally furnished a strong inducement to his followers to
fight the battles of Islam since the women taken captive in
battle would become lawful concubines of their captors.” &

Such conclusions, however, raise as many questions as they
answer: Why did the Arabs have to wait for Islam to allow
them the very things which they had been doing all along,
but probably in easier, less responsible ways? If Islam was in-
clined to license this kind of sexual laxity why did it pro-
hibit all sexual relations except in wedlock and marriage-
like cohabitation, prescribe punishments for sexual offenses
as severe as stoning to death, surround cohabitation with so
many regulations, and generally recommend or occasionally
demand slave emancipation?

Looking into the problem from another perspective, we
should recall that fruitful cohabitation was conceived as an
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“Innumerable” saints are reported to have been convinced
that they were tempted at night by “Voluptuous and lascivious
succubi, or female demons, that tormented [them].” Nuns
and other Christian women asserted that they were visited at
night by the equally seductive and alluring incubus, a fallen
angel, who had coitus with them. Pope Innocent VIII, Pope
Benedict XIV, St. Augustine and St. Thomas, among other
religious leaders, accepted the existence of incubi and succubi
as a given. They dealt with the subject both seriously and
extensively

Muslims of early centuries believed that sexual deprivation
could lead to mental and physical disturbances bordering on
insanity. One observer related that a group of people had de-
cided to abstain for ascetic reasons, but soon they developed
physical as well as mental abnormalities, especially depression
and fatigue. It was widely believed that sexual deprivation
was contrary to the preservation of the human species, harm-
ful to health and destructive of moral integrity. It was, there-
fore, in the interest of the individual and society that sexual
relationships be sanctioned and regulated, not condemned or
ignored.z This would surely be important if we could accept
Patai’s characterization of the Middle East as an area of in-
tense sexuality s

Sex, then, is crucial to social survival and personality de-
velopment. It “is intimately bound up with deep psychological
gratifications: the need for security, feelings of personal
worth, feelings of power, and the assurance of being loved
and lovable.” = So crucial is sex that no social system can
afford to ignore it or be indifferent to its implications. The
light in which a religion views sex is probably most indicative
of that religion with regard to man, society, and the universe.
It seems almost axiomatic that a religious system which
devalues sex would be most otherworldly, would initially
discourage marriage but defend its insolubility once con-
summated, would belittle family life and depict women as
contemptible sex symbols.s By contrast, a system which over-
estimates sex would be no less injurious to social stability.
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B. Islam’ Position c.n Marriage

Unlike the doctrine of the Hebrew Essenes and the early
Christian ascetics, but in common with the main body of
Jewish and other human traditions, Islam recognizes the
value of sex and advocates marriage. It strongly discourages
celibacy, even for ascetic reasons. The normal, natural course
of behavior for a Muslim is to establish a conjugal family
of procreation. This is the common practice of ordinary men,
spiritual leaders and even prophets. To that effect, there are
many passages in the Qur’an and the Traditions of the
Prophet which go as far as to say that when a Muslim marries
he thereby perfects half his religion; so let him be God-
minded with respect to the other half.9

Muslim jurists have interpreted the Qur’an to mean that
marriage is a religious duty and is consequently a moral safe-
guard as well as a social necessity. As a religious duty, it
must be fulfilled; but like all other duties in Islam, it is
enjoined only upon those who are capable of meeting the re-
sponsibilities involved. The predominant view among the
jurists is that, although marriage is a social necessity, it is
not absolutely necessary for every individual. Hence, they
have developed a rough typology to classify individuals with
regard to their marriageability from the point of view of re-
ligion. First, some individuals are apprehensive that absti-
nence may lead them astray. For these, marriage is a religious
duty because they must guard against illegitimate sexuality,
and marriage is the natural mechanism of such moral protec-
tion. Second, some individuals are capable and desirous of
sex but are not so apprehensive of excess; they anticipate no
irresistible temptation or lack of self-control. For these,
marriage is preferable to abstinence and even to supereroga-
tory devotion, which is voluntarily undertaken to uplift a per-
son’s spiritual and moral state. Third, there are individuals
who lack potency, for some reason or other. In this case,
marriage is still considered preferable to abstinence by some
jurists, while others argue that abstinence is preferable be-
cause marriage under such conditions will defeat its purpose
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society probably emerged in reaction to the political dissension
and moral laxity that befell Muslim society, affecting par-
ticularly its power structure.2 The general Sufi trend is some-
times believed to have been encouraged by worldly person-
alities in the power structure.l3 The apparent paradox is
partly explained by the fact that it was in the interest of the
contemporary leadership to divert the attention of the common
people from political interests and mundane concerns in gen-
eral, so that opposition and rivalry would be reduced to a
minimum. “Asceticism” and its concomitants, were regarded
as a “rational” means to that end. But there is another theory
that political authorities were opposed to extreme Sufism even
to the extent of persecuting its advocates because they were
causing public disorder and propagating a worldview which,
if widely embraced, would disrupt social life.4 Both theories
have elements of validity, but neither seems adequate by it-
self to account for the facts. It is likely that political authori-
ties on some occasions tolerated or even encouraged, im-
plicitly or explicitly, the Sufi ascetics who might have been
regarded as harmless, otherworldly pacifists. In other cir-
cumstances when some of these Sufis went to the extreme
and made pronouncements that were considered heretical,
the political authorities took action to protect themselves as
well as to maintain order. At any rate, such Sufis were in the
minority, and not all of them were of the pacifist type, nor
were all influences upon Sufism internal to Islam.1l

C. The Purposes of Marriage

The strong emphasis that Islam has put on marriage may be
seen more clearly in the context of the purposes that marriage
Is designated to serve. In common with other systems, Islam
favors marriage as a means to emotional and sexual gratifi-
cation; as a mechanism of tension reduction, legitimate pro-
creation, and social placement; as an approach to interfamily
alliance and group solidarity. But there seems to be a difference
of degree, at least, in that Islam’s relatively greater stress on
these ends enhanced to a corresponding degree the value
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cultures did not define sex as evil and generally held women
in low esteem may explain, at least in part, the absence of the
doctrine of sacrament in their marriage systems.2 Similarly,
the ancient Hebrews and their descendants considered sex no
evil and, technically if not in fact, generally held women in a
subordinate position.2l This may explain that, while in Jewish
law marriage was conceived as a divine institution (Genesis
2:24), it was not regarded as a sacrament — “the priestly
benediction is mentioned neither in the Bible nor in the Tal-
mud, and the regular presence of a rabbi at a wedding is not
earlier than the fourteenth century.” 2

The case of Christianity is rather remarkable. Under the
influence of eschatalogical expectations and oppressive social
conditions, some leaders of early Christianity viewed both sex
and marriage quite negatively. To them, celibacy was the
favored status, since it represented the highest virtue on the
Christian value scale. When marriage did take place among
Christians, as it must have in most instances, it was expected
to be of the monogamous, indissoluble type. Also, in common
with, or perhaps in continuation of, the formal doctrinal
Jewish tradition, early Christianity held a relatively low
opinion of the spiritual qualities of women.Z Jewish influence
and social harassment doubtless made early Christianity’s
position equivocal, 'the elements of monogamy, marriage
indissolubility, preference for celibacy, and preoccupation
with the problem of salvation were highly conducive to the
sacramental idea of marriage. On the other hand, the low
opinion of the spiritual qualities of women, the absence of an
established ecclesiastical body, consideration of marriage as
a private matter, and women’s resignation to a traditional
subordinate status seemed incompatible with the sacramental
doctrine of marriage. This early equivocal stance may explain
why the dogma of sacramental marriage was recognized only
in the twelfth century and did not become fully institutional-
ized until the fourteenth.24

It may be interesting to note that this development corre-
sponded with the increasing freedoms granted to women and
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E. The Conditions of Marriage

It is clear, then, that the Qur’an describes marriage as a
solemn covenant between Allah and the human parties as well
as between these parties themselves. If it is to be consummated
and become valid, certain conditions must be satisfied. Some
of these conditions pertain to the contract itself; some to the
persons of the contracting parties. The details are intriguing,
and the difference of opinion is sometimes considerable. Only
the general features can be discussed here.

When a marriage is contracted, there must be a direct, un-
equivocal proposal followed by a corresponding acceptance
thereof. Both proposal and acceptance must be explicit and
oral if the contracting parties are present in person. Otherwise,
a written form may substitute for the oral. That is not the
same as having the contract registered after its conclusion, a
procedure which seems to have been introduced in later periods
for administrative purposes. The words used in the contract
must be directly derived from, or intimately related to, the
root word of marriage. Except in certain Shi’i view, the con-
tract must be free from any indication of temporality or
limited duration, because this contradicts the very purpose of
marriage, which is the intention of making it a lifelong
union. There must be at least two competent witnesses
so that the progeny’s right of legitimacy will be safeguarded.
The contract requires the contribution of a “dowry,” or mar-
riage gift, by the groom to the bride. If the amount of the
dowry is not specified in the contract, the marriage is valid,
and the dowry is to be estimated according to the customary
standards. In any case, the bride may voluntarily return it
in part or in toto to the groom.3

Related to the condition of witnesses is the question of pub-
licity. Not only is marriage to be intended as a lifelong bond,
it must also be publicized widely. An agreement to keep the
marriage secret invalidates the contract, in the opinion of
some jurists. Other jurists maintain that the contract is valid
but that secrecy is nonreligious and thus reprehensible. The
idea seems to be that marriage is, in Jeffery’s words, “a commu-
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marry the sister, niece or aunt of his present wife. Also, if he
happens to have more than one wife, the number must be
within the maximum limit of four. He cannot contract any
new marriage as long as his marital bond to the four is valid
and intact. In the absence of a legal guardian, wall, he must
be of sound mind, have reached the age of puberty, and must
give his free consent, if his marriage is to be valid3

F. Dowry, Marriage-endowment, Marriage-gift

Among the conditions of marriage the question of dowry has
been the subject of consideration from various perspectives.
The conception of dowry is usually associated with a particu-
lar type of marriage, namely, marriage by purchase. This type
of marriage “has been widely spread throughout the world and
throughout history . . . [It] has prevailed in all branches of
the Semitic race . . . [But] we should notice that marriage
by purchase did not imply the purchase of a piece of prop-
erty...”3®

Two basic types of dowry have been practiced. The first
type is that which is paid by the groom or his family to the
bride or her family. It normally consists of money, property,
or movable objects. Sometimes it is made up of gifts which are
offered by the groom’s party and which may or may not be
reciprocated by the bride’s. It may also consist of service ren-
dered by the groom to the family of the bride. Further, a
wife could have been acquired by means of exchange when a
man agreed to exchange his daughter or ward for another’s.
The second basic type of dowry is that which is rendered by
the bride or her family to the groom or his family. This was
common in some ancient societies and is still so in some modern
ones. However, the two basic types of dowry are not mutually
exclusive, nor are their subtypes.d

The fact that marriage has been for so long accompanied by
a “bride price” or “groom price” is interesting. The origin of
the bride price, according to a contemporary anthropologist,
“must be sought in a family setup in which a young girl was
an economic asset for her father’s family. The departure of the
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riage. But this does not appear to represent the majority of
cases. Where it is small, as it may be, dowry can only be sym-
bolic. Among the values it symbolizes may be the strength-
ening and safeguarding of the economic position of the wife.
Nevertheless, this seems far from being the exclusive or even
the main reason for dowry.

It is also conceivable, as Westermarck and others have sug-
gested, that dowry, especially when paid by the woman’s
family, “served as an obstacle to the dissolution of the union
for frivolous reasons.” Another function was that it worked as
deterrent to polygyny.8BBut, here again, the assumption seems
to be that dowry is large enough to deter the husband, if he is
the contributor, from divorcing his wife or taking another one,
and that he is relatively poor or highly “rational” and economy-
minded. The same is true of the wife if she is the payer of the
dowry. Such a number of assumptions would appear, on the
one hand, to weaken the power of the theory and, on the other,
to leave unexplained the many cases in which dowry is small,
where the husband is well-off, or where both husband and wife
engage in non-rational behavior, as they may do.

Muslim jurists of later centuries have held the technical
view that dowry is enjoined in return for the man’s right, at
least potentially, to have legitimate, access to cohabitation with
the woman in question. She is entitled to dowry because she
has consented to marriage and made herself accessible. Much
discussion among the jurists has centered on this issue.5° But
the exponents of this view appear to assume or to infer that
women have no sexual desires and needs of their own, that
gratification is not reciprocal, that sex is a cheap commodity in
view of the permissibility of nominal dowries, and that mar-
riage is little more than a commercial transaction. The list of
assumptions and inferences may be extended. Yet, these seem
contrary to the bio-psychological facts and to the very idea of
marriage which is depicted in the Qur’an (e.g., 30:20) as a
shelter of peace and comfort, and as a means of mutual love
and mercy.

It is interesting to note that the term mahr (bride price).












It THE FAMILY STRUCTURE IN ISLAM

tect the woman’s interest, to safeguard her moral integrity, and
to take all possible precautions to maximize the probability
of a successful marriage. And, because the father’s love and
care for his daughter are usually taken for granted, he is the
first man to qualify as her guardian provided, of course, that
he meets the other requisites of guardianship.**

Difference of opinion as to what constitutes a woman’s lack
of experience and endangers her moral integrity has led to dif-
ferent views on the conditions under which a woman needs a
marriage guardian. These views may be outlined as follows:

1. Womanhood as such. Marriage contracts are invalid un-
less the woman involved has a guardian to represent her.
She cannot give herself or anyone else in marriage, nor
can she appoint a representative other than her lawful
guardian. This applies to every woman irrespective of her
age, physical condition, and marital status, that is, whether
she is a virgin, widow or divorcee. But, as we shall see
later, this does not mean that she can be forced to marry
against her wishes.

2. Women unauthorized. If the guardian so authorizes, a
woman may give herself and others in marriage, and may
also appoint any representative she wishes. This assumes
that the guardian trusts her judgment and is reasonably
confident that her interests will be protected. In the ab-
sence of such authorizations, a marriage guardian is nec-
essary to the validity of the contract.

3a. Immaturity and minority. A woman, maiden or other-
wise, who is mentally sound and has reached the age of pu-
berty may independently negotiate marriage contracts and
give herself or others in marriage. If her chosen match
turns out to be unsuitable, or if she accepts a dowry less
than that of her equals, the guardian may object to her
choice and request annulment of the contract. Any un-
justified objection on his part can be overruled by the
legal authorities upon the woman’s request. But if he
raises no objection, her choice and marriage are valid.

3b. A woman who is in the approved state of mind and
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with that locality. Neither the law schools nor the individual
jurists were strictly regionalized. Muslim society of those early
centuries had no regional boundaries. It is known that many
leading jurists traveled to the centers of learning through-
out the vast Muslim territories and often changed their
minds upon gaining new experience or finding new evidence.
Pilgrimage, in particular, was a significant factor in physical
mobility and social experience. Even jurists who grew up in
the same environment and generally adhered to the same
school of law took different positions on marriage guardian-
ship.*8Nevertheless, the influence of the prevailing social con-
ditions in coloring these shades of opinion cannot be ruled out
entirely. In addition to varying social conditions and the per-
sonal discretion of the jurists, another factor seems to have been
operative, namely, the nature of the language in which the
Qur’anic precepts and the Prophet’s instructions are stated.
These are expressed in terms so general and probable or equiv-
ocal that they can be interpreted in more than one way; they
are not mathematical equations. Whether this inconclusiveness
is an advantage or otherwise, and whether it is inherent in the
language or so intended to allow for fresh adaptations, is
another question and, to be sure, a controversial one.

The role of the marriage guardian may be defined as a right
conferred on him by law, empowering him to act on his
ward’s behalf with or without regard for her wishes. It may
also be considered as a duty assigned to him by law and by
virtue of his responsibility for the ward’s welfare. If guardian-
ship is defined as a right of the guardian, as some writers seem
inclined to do, and if rights can be conceived without corre-
sponding duties, the guardian is depicted as a person endowed
with coercive rather than advisory powers. He is primarily in-
terested in preventing any match that may bring dishonor
to the family or tribe.” But, in view of the particular relation-
ship between a kinsman guardian — who is often a
father — and his ward, and keeping in mind Islam’
opposition to the tribal conception of honor and its own ad-
vocacy of brotherhood and equality, it seems very unlikely
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meet certain moral and personal requisites. These are stipu-
lated to insure that in all probability he will neither neglect his
duty nor abuse his right. .

However, in spite of these precautions, negligence and abuse
do occur and guardians do make unwise decisions. But there
are provisions to cope with such situations. Deliberate negli-
gence or abuse is forbidden. Should a guardian’s religious con-
science fail him, or should he act against the interests or the
wishes of the ward, she, if a major, has a religio-legal right to
override his decisions. She may request the legal authorities to
annul any contract concluded against her will or which falls
short of her expectations. There were such cases in the time
of the Prophet who revoked the marriage contracts upon the
request of the women concerned.?

H. Marriage of Minors

The foregoing discussion raises two interrelated questions:
(1) the marriage of minors and (2) compulsion in marriage.
Marriage in minority would seem to imply a betrothal or
some formal agreement, deferring final consummation to a
later date. B3 This type of child “marriage” is probably best ex-
plained by the desire to draw families together and to facilitate
social integration.?

Given the low sex ratio and racial plurality of Muslim
society, the need for social integration and the high
value of sexual purity and virginity, it may become under-
standable why Islam set no age limits on marriage. Preliminary
arrangements may have been made at an early age, but con-
summation usually took place when the parties were fit for
marital congress, which depended, among other things, on
their physical conditions.® However, the lawfulness of such
marriages does not necessarily mean that they were predomi-
nant. Nor were they peculiar to any society, region, or genera-
tion. For example, in Abyssinia in the sixth century a law was
issued prescribing forcible intermarriage between Christians
and baptized Jews. Accordingly, no boy or girl over thirteen
was to remain unmarried, because such early marriages “would
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lead to speedy amalgamation of the communities.” B At var-
ious times, very youthful marriages prevailed among the Jews,
and in the second half of the seventeenth century, “the bride-
groom was frequently not more than ten years old and the
bride was younger still.” 77 The Roman law stipulated that a
man may marry at the age of fourteen and a woman at the age
of twelve. This law was adopted by the Church and is still
preserved in various countries, including some regions of the
United States of America. In England, marriages at these re-
spective ages “were valid without the consent of parents until
the year 1753. . .” B

Such a general and somewhat persistent phenomenon is
not fully explicable in terms of any one culture or age.
Some common reasons must account for marriages of this
type. Whatever these common reasons, Islam seems to pre-
scribe that, no matter at what age betrothal may take place,
final consummation must be delayed until the parties are ready
for marital relations, a condition usually determined by pu-
berty.? In any case, the law prescribes that all marriage
arrangements must be made in the best interest of the minors
involved. It is unlawful to do anything disadvantageous to
them. To guard against possible misjudgment, Islam has made
certain specific requirements. First, marriage in minority is
invalid without the consent and participation of the guardian.
In this respect, Islam agrees with other religious and legal
systems of ancient and modern times. Second, Islam does not
entrust this responsibility to any parent or guardian per se, but
to those who, in addition to parenthood, must have certain
qualifications sufficient under normal circumstances to ensure
a good sense of judgment and conscientiousness. Third,
Islam has, according to many jurists, given to minors the
so-called “option of majority.” A minor who has reached
the age of puberty is free either to uphold or annul a mar-
riage contract that was concluded on his or her behalf
while in minority. Taken together, these measures seem to
suggest that, in the final analysis, the minor’s interest and wel-
fare are the focal point of the law.*0 Even the jurists who do
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to make her own choice. The father may not force her to marry
against her wishes. This is supported by the Traditions of
the Prophet and by common practice, because such a woman
is experienced and would normally understand the implica-
tions of marriage. She is unlikely to be easily misguided. Con-
trary to this “consensus,” a particular Sufi-jurist, al Hasan
al Basri (d. 728), said that the father has the right to marry
her off even if she objects. Another early jurist said that this
father’s right holds only if she is a dependent of his and a mem-
ber of his household. Both these opinions are said to be very
unpopular among the jurists. However, the opinion of the
predominant majority is divided on whether it is the age or
previous marital experience which is the significant element in
the situation. According to some jurists, if the woman has had
a former marriage, she is free to make her own choice even
If she is underage. With her experience, she can well protect
herself. Other jurists maintain that if she is underage, whether
or not she has been previously married, the father may marry
her off with or without her consent. It is argued that her pre-
vious marriage does not change the fact of her being under-
age.9

6. All jurists agree that it is at least commendable, though
some hold it necessary, for the father to seek the consent of
his maiden daughter before he gives her in marriage. This is
what the Prophet said and did with his own daughters. It was
his practice to tell the girl in question from behind a curtain
that so and so had proposed. If the girl kept silent, that was
indicative of her approval of the marriage. But if she shook
the curtain, it meant objection on her part, and the Prophet
would disregard the proposal. The reason usually given for
asking the girl's consent is that it would please her and culti-
vate congeniality between the parties. It is also commendable,
according to a Tradition, that the girl’s mother be consulted
because, apart from personal gratification, she, like the father,
has compassion for the girl and is equally interested in her
welfare.d

7. The legal right of compulsion, where it applies, may be



MARRIAGE IN ISLAM 93

exercised only by a father who is also qualified to be a guard-
lan on the assumption that his care and compassion for his
daughter are ordinarily a matter of course. Some jurists confer
this same right on the grandfather in the absence of the father
in the belief that the former is equally compassionate and ex-
perienced. Some other jurists authorize any guardian to ex-
ercise this right but recognize the minor’s “option of majority,”
whereby the marriage contract may be revoked by the minor
upon reaching the age of majority. This applies to male and
female minors alike.""”

In summary, the juristic views on compulsion in mar-
riage are varied. Some permit certain guardians to impose
the status of marriage on their wards. The basis of the
guardian’s authority in this respect is his assumed concern for
the welfare of the ward. There are wide differences of opinion
concerning the factors which justify compulsion. These in-
clude virginity, minority, womanhood, as such, and depend-
ence on the guardian.

Textual and historical evidence seems to suggest that these
juristic views are little more than academic or mental exer-
cises. Nowhere docs the Qur’an or the Prophet speak with
approval of such coercive authority. There are authentic re-
ports that some fathers gave their daughters in marriage with-
out their consent, but probably not without good intentions.
Yet such marriages were revoked when the women con-
cerned objected to them. There are no cases, as far as the
available reports indicate, where imposed marriages were
allowed to continue. It is reported that some families, particu-
larly in al Madinah -just as in some contemporary Mus-
lim societies—used to marry their daughters off without
asking for their explicit consent. But whether this necessarily
means coercion on the parent’s part or resentment on the
daughter’s side is a matter of interpretation. It probably
meant that tradition-bound parents used to arrange the
marriages of their children and to take the latter’s approval for
granted. To assume that arranged marriages automatically
preclude consent or even romantic love seems unwarranted.
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level of “social” characteristics, while heterogamy or the
complementary needs theory applies at the level of psycho-
logical traits or personality needs. This reconciliation is
reached mainly by the so-called “developmental approach,"
according to which courtship is viewed as not being mechani-
cally predetermined by either social or personality variables,
but as the end product of a long series of variegated inter-
actions. 11

Every society envisions an idea! mate who may or may not
actually fall within a given person's field of eligibles. To the
pre-Islamic Arabs, the ideal wife was one who had honor and
noble ancestry (not necessarily identified with wealth), virtue
and good manners, youth and virginity, fecundity and mod-
erate beauty, modesty and chastity, intelligence and affection,
integrity and eloquence, energy and productivity, grace and
cheerfulness. A woman who approximated these standards was
considered by men of the highest social standing a most de-
sirable mate.1l On the other hand, the ideal husband had to
be young and of Arab descent. It was disgraceful for Arabs to
marry their women to non-Arabs. The literary evidence sug-
gests that young women preferred young mates, however poor
and destitute, to old suitors of wealth and fame. Moreover, the
ideal husband had to be affectionate and honest, companion-
able and cheerful, generous and brave, noble and faithful. He
had to be the social equal of his mate in lineage, honor and
fame. The tribe of Quraysh, in particular, adopted the addi-
tional practice that their daughters could be married only to
suitors who followed the same tribal religion.1B

The pre-Islamic society of Arabia may not have been highly
differentiated, but there can be little doubt that it was stratified
and had some criteria of social equality. When Islam was es-
tablished as the community religion, the ideological situation
changed and a new criterion was adopted. Accordingly, every
individual was to be ranked first on the basis of his religious
virtues which may or may not agree with certain traditional
values. All Muslims were regarded as equals in the sight of
God and brothers of one another; the only recognizable
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would be particularly the case because, as Gibb has noted, the
Muslims, at least in the beginning, did not interfere with the
life styles and social institutions of the conquered peoples.™
On the other hand, the native converts had not themselves di-
rectly experienced the sense of religious cohesiveness and
social levelling of the early Muslim community. Whether they
voluntarily regarded the incoming Arab Muslims as a high
social stratum, because they were the ruling class, or were
forced to regard them as such, it seems that the new environ-
ment was impregnated with social barriers and even perhaps
conducive to more. Such a situation naturally presented fresh
conflicts between the ideal and the actual, between the desir-
able and the attainable. Two types of reaction can be derived
from the juristic views on the general situation. Some jurists
maintained that the principle of religious equality should pre-
vail and the new social order must adapt thereto. Other jurists,
who later became the majority, accepted the principle but seem
to have felt a need for its re-interpretation in the light of the
emergent social reality. It was probably their conviction that
the new societies could not be transformed completely to adapt
to the principle of religious equality any more than this prin-
ciple could be superimposed upon them. Instead of taking a
polaristic position, these jurists, unable to deny religious equal-
ity altogether or to disregard the prevailing social reality,
adopted a compromising position. They recognized social
equality as a factor to be counted in marital arrangements.
One point of compromise seems to be that a great majority
of these jurists did not view social equality as an absolute
prerequisite of the validity of marriage. It is a right which can
be easily waived by the parties concerned. Another point
seems to be that some of the criteria of social equality are
interchangeable. For example, according to some jurists, a
poor but learned man of humble origin is socially equal to the
daughter of a notable or rich, but unlearned, father. A third
point is that a man is regarded equal to a woman in wealth so
far as he can provide for her, even though he may not have as
much money or property. Moreover, all these jurists agree that
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will it decline. The woman who marries up assumes her
husband’s status. But if she marries down, she loses her pre-
marital status and assumes a new one which is not as high.
That may be a source of disgrace to her and her family, and
thus create marital instability. To spare the woman this dis-
grace and the disadvantageous shift of status, she or her fam-
ily has the right to insist that the suitor be, at least, her social
equal.121

This reasoning seems to stress that the Muslim family is
patrilineal as well as patriarchal in certain respects. The status
of the conjugal unit is determined by that of its male head,;
members identify with him. Structurally, this means that he
holds the balance of power and is the decision maker. Leader-
ship, especially of the “instrumental” type, is his, as he is the
provider for the family and the bearer of its social status. If
this leadership is to be real, he must be certain of his status.
This is most likely to obtain when he marries his equal or
down. But if he marries up, his position may be subject to un-
certainty: personalities may conflict; roles may become dif-
fused and blurred and family stability may be endangered. To
minimize this risk, it is deemed advisable for a man to marry
his equal. If class exogamy is desirable or necessary, he had
better marry down.

The case of women is not the same. When a woman marries,
she assumes the status of her husband. If she marries her equal
or up, she has lost no prestige that a status may carry. But if
she marries down, she may, sooner or later, feel that she has
lost her premarital prestige and whatever compensation or
reciprocity she hoped for may not materialize. This situation
can create emotional problems and social conflicts and it is
quite probable that such a marriage will fail unless the woman
Is exceptionally devoted and wise, or the man is willing to ex-
change roles with the woman. Yet, even if there is a role ex-
change, it cannot be certain that this will keep the family unit
intact. It may, therefore, be considered in the interest of the
family as a unit and of its members as individuals that the
woman marries her equal or up, not down.
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The question, however, does not seem to be that only the
husband can raise his wife’s status because, being a man, he
Is the superordinate party, while the wife cannot because, being
a woman, she is the subordinate one. Even if this superordi-
nate-subordinate typology is to be accepted, it does not appear
to have been the reason for differentiating between men and
women with respect to class exogamy. There are indications
that a wife could raise the low status of her husband. It is re-
ported that a young woman complained to the Prophet that her
father had married her off to a cousin of hers, without her
consent, in order to improve his ignoble condition, that she
did not consider him to have the same social standing as herself.
Muhammed allowed her to revoke the marriage if she wished.
But she then replied that she had no objection to the mar-
riage; rather, “she wished women to understand that their
fathers had no authority over their daughters’ affairs.” This
clearly indicates that the woman could raise the lowly status
of her husband. But it is uncertain that this action could be
socially acceptable and psychologically assuring in a stratified
society, or whether it could be implemented as a commend-
able pattern. The advocates of social equality in marriage
seem to think it highly improbable. And here apparently lies
the reason for their view on the advisability of male hypogamy
and female hypergamy.



4 MARRIAGE (CONTINUED)

A. Plurality in Marriage

Although pre-Islamic Arabia was characterized by various
forms of marriage and cohabitation, as we have shown, the
Arabian family was of the extended type and, with a few ex-
ceptions, as in Makkah of later years, Kinship considerations
were the foundation of social life. When the immediate family
is controlled by the extended family “the society is,” as David
has put it, “familistic.” In such a society, “plural mating [in
the form of either polygyny or concubinage] is very likely to
occur, because in a kinship dominated society any means of
enlarging the family contributes to one’s power and prestige.” 1

There can be little doubt that plural mating occurred in
pre-Islamic Arabia if only because there was no institutional-
ized taboo against it. It was practiced among the various
branches of the Semites, including even those who embraced
Christianity.* But it is not certain how common plural mating
was. Some scholars tend to exaggerate its incidence among
the pre-Islamic Arabs; others seem to infer the opposite.3
From a broad historical and comparative perspective, it seems
that the custom was permitted and occasionally practiced.
Under normal circumstances its “disadvantages” may well out-
weigh its “advantages,” and it would be unlikely, therefore,
to find it as a universal norm in any society. Moreover, in
pre-Islamic Arabia, as in other societies, the wife and/or her
kin resented plural mating. Cases are reported where it was
stipulated or pledged that the prospective husband would take
no partner other than his only wife.4 In fact, there are indi-
cations that this attitude continued in Islam and was endorsed
by some of the major schools of law. If a husband takes a
second wife, the nrst may justifiably refuse to be a co-wife and
request a divorce.” We may infer, then, that under normal con-
ditions plural mating occurred, but was uncommon, resented,
and protestable.
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reasons: personal, social, physical, economic, and so on.
However, on a societal level these reasons interact with one
another and, at the same time, with other social forces such
as traditions, public morality, custom, and law. This inter-
action may result in the reinforcement and public recognition
of these reasons, in which case polygyny is likely to become
more or less acceptable. But it is not improbable that it may
result in the opposite, in which case polygyny is likely to be
outlawed and unrecognizable by the public. Yet, to sanction
a practice does not necessarily mean that it will prevail; and
to outlaw it is no assurance that it will cease to exist in all
forms.

It has been suggested that low sex ratio is conducive to and
correlated with polygyny. But this is only one of several fac-
tors and perhaps the most superficial of all. There is no nec-
essary connection between polygyny and low sex ratio as such.
It is conceivable, if not indeed observable, that the one can
obtain independently of the other. Low sex ratio does not nec-
essarily lead to polygyny except, perhaps, when the former has
long interacted with a host of other variables. It is generally
held that men’s sexual needs are greater and more demanding
than women’s. Analogy with subhuman primates, as Linton
has noted, suggests that men may have natural predispositions
toward polygyny, based on their higher capacity for physical
dominance and aggressive sexual arousal. This capacity, if it
does exist, is reinforced by the presence of more marriageable
females than males in most societies. In view of this biological
and demographic reality, a society may, to paraphrase Linton,
consider it desirable to give these surplus females an oppor-
tunity to breed, thus maintaining the manpower of the group.
Moreover, the society may consider it equally desirable that
the offspring of these surplus females should be reared under
normal familial conditions. The presence in any society of
many unmated adults, particularly females, and of children
lacking proper family care may prove to be a disturbing threat
to public morality and also to the stability of marital relation-
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tended consanguine groups . . On the other hand, a polygy-
nous husband is, to paraphrase the same writer, inevitably
caught in a dilemma. If his wives cannot agree, he is sub-
jected to increasing conflicting pressures which leave him
little peace. If they agree, they do too well, in which case they
and their respective children tend to become a closed circle
from which he is largely excluded.”

Such problems do impose practical restrictions on polygyny.
Other limitations stem from economic, demographic, and so-
cial factors. Polygyny is very unlikely to prevail where mar-
riage and maintenance are costly; where the sex ratio is nearly
equal; or where women enjoy an independent high social po-
sition.BThe list can be extended and more limitations can be
cited. One may, therefore, conclude with Westermarck that all
the evidence from the ancient world “would seem to indicate
that polygyny was an exception ... [A] multitude of wives is
the luxury of a few despotic rulers or very wealthy men.” 2B
Put in stronger and more general terms, Levy has recently
suggested that, “Reference to polygyny is never more than
reference to an ideal structure for any society. Only a [small]
minority of males ever achieve it, and they almost certainly
constitute an elite by that fact alone in such social contexts.” &

However limited or costly, polygyny has been permitted by
religions with which Islam has close affinities, and has oc-
curred in many societies with which Muslims have interacted.
It was permitted and practiced in ancient Egypt, Persia, among
the Slavs, the Indo-European peoples, and the pre-Islamic
Arabs. Where monogamy was the law, as in the Code of Ham-
murabi, exceptions were made to allow a man to take a second
wife or a concubinage was acceptable and practiced, though
the concubines had no rights and the children were bastards.
Similarly, Greco-Roman marriage was strictly monogamous,
but liaisons between married men and mistresses were not
uncommon.dl

The case of the Hebrews and their successors is highly
indicative of the complexity of polygyny. According to
some accounts, the Hebrew family, along with the whole fam-
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problem and shift the focus from explanation to evaluation, an
error which is not uncommon especially among those who
study systems or generations other than their own. As Day has
noted, in the Judges’ time plural marriages “were undoubtedly
common, but they probably seldom led to such unpleasantness
as would seem to be indicated by the stories of domestic in-
felicity found in Genesis, which were coloured to suit the
monogamous ideas of a later day.” 3 However, there can be
little doubt that the Jews have throughout the ages more or
less practiced polygyny, that the polygynous among them have
been on the whole no more and no less in number than the
polygynous members of other societies in comparable situa-
tions, and that they have no exceptional predispositions in
favor of either polygyny or monogamy. This may be illustrated
by the fact that European Jews of the Middle Ages were still
practicing polygyny, and the practice can still be found among
those living in certain Muslim countries.3}

The development of the Christian position on polygyny is
also interestingly relevant. The New Testament, according to
some scholars, assumes monogamy as the normal form of
marriage, but it does not expressly prohibit polygyny except in
the case of bishops and deacons. Some of the Fathers accused
the Jewish rabbis of sensuality, yet no church council in the
earliest centuries opposed polygyny. Nor was any obstacle
placed in the way of its practice. St. Augustine clearly declared
that he did not condemn it. Occasionally Luther spoke of it
with considerable toleration and approved the bigamous status
of Philip of Hesse. There was a time, in 1650, when some
Christian leaders resolved that every man should be allowed
to marry two women. It is reported that the German reformers,
even so late as the sixteenth century, admitted the validity of
a second and a third marriage contemporaneously with the
first, in default of issue and other similar causes. In 1531 the
Anabaptists openly preached that a true Christian must have
several wives. The doctrine of the Mormons is well known.
Even today, some African bishops support polygyny on moral
grounds and in preference to other alternatives. Excessive
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casualties of men in war have, from time to time, led groups
and individuals to advocate legalized polygyny. Some Western
intellectuals have speculated that the West’s adoption of
polygyny is probable or even necessary. Apart from these doc-
trinal arguments, there have been many cases of polvevnv. ex-
plicit and disguised. Several kings are believed to have taken
more than one wife each and to have kept concubines. In cer-
tain ages it was the established privilege of royalty to keep mis-
tresses, a variant of polygyny. There are indications that
polygyny was not unknown during the reign of Charlemagne
even among priests.d

Christians are, nevertheless, believed to have been on the
whole far less polygynous than either Jews or Muslims.
Several interpretations of this have been offered. It has been
suggested that the first Christian teachers had no reason to
condemn polygyny since monogamy was already the uni-
versal rule among the peoples to whom Christianity was ad-
dressed. But, as Westermarck has pointed out, “this is
certainly not true of the Jews, who still permitted and practiced
polygyny at the beginning of the Christian era.” 3 Nor can
it be said that Christianity introduced monogamy to the
Western world, or reinforced it out of “respect” for women
or for social reform. The monogamous orientation of Christi-
anity was probably the product of a religious philosophy
“which regarded every gratification of the sexual impulse with
suspicion and incontinence as the gravest sin. In its early days
the Church showed little respect for women, but its horror of
sensuality was immense.” & And because the chief concern
of the Church was to save souls by preventing the deadly sin
of fornication, the form of marriage was reduced to the
simplest possible terms. On the other hand, monogamy was
the only legitimate form of marriage in the Western societies
to which Christianity was first introduced. It was not a pre-
conceived social philosophy, but most probably a combination
of aversion to sex, suspicion of women, and preoccupation with
soul saving that gave Christianity its doctrinal monogamous
character. This combination was further reinforced by the
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ards which probably never existed anywhere at any time. The
result is that both groups of writers seem to talk past one
another leaving the problem more obscured than explained.
However, polygyny cannot be entirely divorced from its actual
behavioral context; otherwise, it Will remain a pure formal
conception without any meaningful relevance to reality. Nor
can it be totally divorced from its normative ideal context; any
social action divested of normative regulations is little more
than aberration.

Aside from these preoccupations, the discussion has ad-
dressed itself primarily to the general nature of polygyny, its
raison d’etre, the actual as well as the potential factors which
a legislator may take into account in the legalization or pro-
hibition of the practice, and of which “practitioners” are or
should be made aware. We have not discussed to what extent
and with what effects the practice has been used or abused,
how frequently the norms have been violated or fully enacted,
or what the relevant variables are in any given case. Nor have
we compared and contrasted polygyny with monogamy in the
context of absolute or universal morality. Neither have we
answered any specific questions so much as we have raised
some researchable ones and brought to focus the ambiguities,

complexities, and commonly persistent misconceptions of the
problem.

G. Eligibility for Marriage: Endogamy, Exogamy, and Incest
Boundaries

Marital union, being a special variant of the general cate-
gory of social interaction, is subject to extraordinary control
mechanisms. In no society is a person completely free to marry
whom he wishes; the choice is necessarily limited by a number
of factors. One of such limitations is the law of endogamy and
exogamy. As Merton has put it, “all marriages are intermar-
riages in the sense that the contractants derive from different
social groups of one sort or another. This follows immediately
from the universal incest taboo, which forbids marriage at least
between members of the same elementary family unit and de-
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whom the Prophet, and derivatively other Muslims, may wed.
However, it is possible that some individuals are motivated by
socio-economic factors to marry their cousins or the surviving
widows and widowers of their siblings. But this is strictly
volitional; Islam does not prohibit it any more than it pre-
scribes it. To say that Islam prefers paternal cousin marriages
Is incompatible with the outward, international outlook of the
religion and the behavioral precedents of its followers who
moved into new territories and intermarried with the natives
of various regions.

The fact that the forbidden degrees in Islam are not too
narrow, like those of ancient societies, or too wide, like those
of modern times, may be interestingly suggestive. While Islam
sought to preserve and reinforce the traditional family unit, it
also probably aimed at the same time to create links between
this unit and other similar units to mould the whole into an
open, interconnected and interdependent society. But if every
family, clan or tribe is endogamous and closed into itself, there
will be no society beyond the kinship border lines. When the
forbidden degrees are too narrow, e.g., restricted only to the
elementary members of the nuclear family, kinsmen may de-
velop internal role conflict and confusion, or the kinship unit
may become self-contained and find itself gradually cut off
from other units which will themselves be in the same predica-
ment. On the other hand, if the forbidden degrees are too wide
and inclusive of cousin marriages or successive sororate,
the restrictions may, in some cases at least, be more dysfunc-
tional than otherwise. Proscription of cousin marriages and
successive levirate or sororate does not necessarily appear
more “functional’” than prescription of the same. It is not in-
conceivable, for example, that a widow or widower with
children and/or property may find it more convenient socially,
economically, and morally to marry the former spouse’s sister
or brother. Nor is it entirely improbable that some marriage-
able persons will be better off if married to their cousins. While
Islam does not enjoin such marriages, it does not prohibit them
either; it places them in the category of the permissible, so that
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not an absolute condition that mates be of the same religion.
Muslims may intermarry with non-Muslims. Such intermar-
riages are as valid and binding as “intramarriages” are. How-
ever the permission is not unqualified. No Muslim, male or
female, is permitted to marry anyone who has no divine book
or God-sent Prophet to follow. The Qur’an (2:221 cf., 60-10)
stresses the point thus:

Do not marry idolatresses, until they believe [in God]; a believing
slavegirl is surely better than an idolatress, though you may admire
her. And do not marry idolaters, until they believe; verily a believing
slave is better than an idolater, though you may admire him.

This injunction limits the field of non-Muslim eligibles to
those who believe in God and have a divine scripture. Another
limitation is that no Muslim woman is permitted to marry a
non-Muslim man. This is the unanimous resolution of Muslims
from the days of the Prophet till the present time. That leaves
only the possibility of religious intermarriages between Mus-
[im men and non-Muslim women who believe in God, follow
a prophet, and have a divine scripture. These are notably
Jewish and Christian women. Muslims almost unanimously
allow such intermarriages. In one of the few chapters re-
vealed toward the very end of Muhammad’s life, the Qur’an
(5:5-6) says:

Today the good things are permitted to you, and the food of those
who were given the Book (i.e., the Jews and the Christians) is per-
mitted to you; and permitted to them is your food. Likewise (law-
ful to you are) believing chaste women in wedlock, and in wedlock
chaste women of them who were given the Book before you if you

give them their due dowers and desire chastity, in wedlock and not
in license or as taking secret lovers.

Based on this statement, the opinion of the overwhelming
majority of Muslims is that intermarriages are permitted be-
tween Muslim men and non-Muslim women if the latter believe
in God and recognize the Book that was given to them before
Islam. But some “individual” jurists and also some Shl’is dis-
agree wholly or in part with the majority’s interpretation of the
statement. Malik, the father of the MalikT law school, held
that such intermarriages are lawful only if they involve free
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the head of the household, the status bearer, and the party
responsible for the upbringing of the offspring in his own
religious faith. This is derived from the Qur’anic verse (4:34)
in which men are described as the Qawwamun, i.e., the pro-
tectors and maintainers of women and the managers of their
affairs. However, in his role as the instrumental leader, the
man has no jurisdiction over the religious beliefs of his non-
Muslim wife. Nor may he interfere with her freedom of wor-
ship and conscience. Islam, in Roberts’ words, “‘does not de-
mand that these ... women, whom a Muslim takes in marriage,
should adopt [his] religion ..., but allows them to retain their
own. . B

Thirdly, the Muslim male is permitted to intermarry with
a non-Muslim female because it may serve as a gesture of good
will toward non-Muslims, or as a practical implementation of
the principles of Islam in concrete, though apparently “ad-
verse,” situations of interaction.® This probably reflects the
Muslims’ hope that, once exposed to the true principles of
Islam in a favorable encounter, a person is very likely to be-
come appreciative of these principles and to rectify any former
misconceptions. When a non-Muslim woman marries a Mus-
lim, who is enjoined to honor and cherish her, respect her
rights and whole-heartedly acknowledge her religious freedom
as well as her Scriptures and prophets, it may be expected that
she will somehow reciprocate. By her increasing knowledge
of Islam and experience of daily living with such a Muslim
partner, she may adopt his faith or discover that it is not, in
fact, a renunciation but rather an enrichment of her own.
Whether or not she does so, she is legally well protected
against coercion or pressure of any kind and loses none of the
rights due to her in a marriage to one of her coreligionists.&

It is conceivable, however, that other explanations could
be entertained, at least theoretically. One might say that this
permission was actually designed as an indirect form of pres-
sure to enlarge the following of Islam. A non-Muslim
wife may find herself isolated or helpless in a household headed
by a Muslim and thus feel pressured to give up her faith for
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unattained by its predecessors. It would appear exceedingly
difficult, therefore, to place the Muslim woman in a position
where she believes herself to be spiritually or religiously su-
perior but must accept a partner who, in his capacity as the
family head, has the authority to confer on her his own social
and probably also religious status.

This is similar in a way to the cultural, not necessarily the
statistical, norm of almost all known societies where it is gen-
erally accepted and expected from the female to marry above
or at least on her social class level, but not below. In an open
class system, a male may descend in marriage without risking
much loss of status. The case of the woman is different; even
If she can “bargain” and exchange her high social status for
some desirable qualities of her mate of a lower social status,
faith is no object of bargaining, not according to Islam at any
rate. Muslims take their faith to be the zenith of spiritual and
moral achievements; there is no higher level to long for or
aspire to. Nor may a Muslim allow himself to retrogress. When
a Muslim man intermarries with a non-Muslim woman, he is
not descending religiously; he may even “help” his mate to
“ascend” to his own religious status if he is conscientious
enough and if she so desires. However, neither he nor she will
lose what they may cherish most, i.e., their private beliefs. On
the other hand, if a Muslim woman intermarries with a non-
Muslim man who does not wish to adopt her faith or recipro-
cate, she will probably have to “descend” to his level and thus
lose her most valuable private asset. In an intermarriage situa-
tion, the Muslim woman will be the loser if there is no religious
reciprocity, convergence, or consensus. Her very faith may be
at stake, her serenity threatened, and her marriage precarious.
For these explicit and/or implicit reasons, this type of inter-
marriage is forbidden. This is not apparently the simple ques-
tion, why can the Muslim woman not raise the religious status
of her mate? Religion is the most private relationship between
man and God; it cannot be imposed or conferred.' Nor is it the
question of discrimination between men and women in Islam.
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were generally believed to be fragile and inexperienced in
the sphere of practical affairs. Their “instrumental roles” were
almost always subordinate, at least technically. Men provided
for them, bore full responsibility for their protection, and
legislated or interpreted the existing legislations for them.
Men’s concern for their honor and protection apparently ex-
tended beyond the maiden years as it came to bear upon mate
selection. A marital union between an inexperienced, fragile
or naive Muslim woman and an unreciprocating, inflexible
non-Muslim man must have been conceived by the law inter-
preters as “dangerous.” As a rule, Muslim men would not or
believed that they should not expose their womenfolk to such
a risky relationship. They would be apprehensive of the re-
sponsibility, humiliation, shame, and disgrace that are bound
to result in case of conversion on the women’s part. This ap-
prehension may in part be the product of a lack of confidence
in the strength of the Muslim women’s convictions, or the non-
Muslim men’s characters, or both. To protect their women
from exposure to uncertainty, to avoid the risk of de -
gradation or disgrace, to honor their religion by placing it out-
side the category of the “exchangeables” in mate selection, and
to save their “honor” from being at the mercy of those who are
not “trustworthy,”—these were probably the major reasons
for the prohibition of intermarriage between Muslim women
and non-Muslim men.

Beyond the forbidden degrees of consanguinity, affinity,
milk fosterage, and religion, and so long as the prospective
mates satisfy the usual conditions of marriage,&a family unit
can be established. Social class, race, birth or color are not
serious impediments to a full-fledged, permanent union. Jurists
who uphold the doctrine of “social equality” of partners as a
consideration for marriage, view it only as a precaution that
can be dispensed with under appropriate conditions of security,
a right that may easily be waived by the woman or her marriage
guardian. It is not an absolute condition. Rather, they say, a
stipulation of assurance to maximize the probability of a stable,
successful union that would contribute to the uninterrupted



5 THE WEB OF DOMESTIC RELATIONS

So far, the discussion has been concerned in the main with
the formation of the family. This chapter will focus on the
web of domestic family relations, on those social and legal
effects of a marriage contract that has been properly con-
cluded and fully enacted. Such effects may be outlined in
the following fashion.

1) The wife becomes entitled to maintenance and to her
“prompt” portion of the dower.

2) Sexual intercourse becomes lawful and the children born
of the union are legitimate.

3) The husband is entitled to exercise the marital authority
associated with his role as husband.

4) Where there is an agreement between the parties, entered
into at the time of the marriage or subsequently, its stipula-
tions will be enforced, insofar as they are consistent with the
provisions of the law.

5) A wife does not change her basic identity: She retains
her maiden name, her religion, or school of thought if she so
desires, and her legal personality. Neither the husband nor the
wife acquires any “right” in the other’s property by reason of
marriage, according to the almost unanimous opinion of the
jurists.

6) Mutual rights of inheritance are established if both parties
adhere to the same religion.

7) The rules of incest due to affinity become effective.

8) After the death of the husband or the dissolution of the
marriage, the wife becomes entitled to the “deferred” portion,
If any, of the dower; but she may not remarry before observ-
ing the legal “waiting period” (‘iddah).”

Analysis and elaboration of this outline constitute the
subject of the present chapter. To begin with, the relationship
between husbands and wives is too intimate and varied to lend
itself easily and entirely to the formal regulations of legal
systems, however comprehensive. It probably defies the most
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A component of his general role is to bear the family financial
responsibility in a generous, charitable way, so that his mate
may be assured of security and hence perform her “expressive”
role devotedly.

1. Maintenance and Its Components

a. Residence

The wife’s maintenance entails her incontestable right
to lodging, clothing, food, and general care. The rules and
patterns of marital residence have stimulated interesting re-
search with significant bearings on lineality, authority, the
family type, the size of the dower, and so on. In Islam, how-
ever, there seem to be no prescribed patterns of residence.
The elementary family unit may be neolocal, bilocal, patri-
local, or matrilocal. What is prescribed is the husband’s re-
sponsibility for the wife’s shelter. He must lodge her where
he himself resides, according to his means, without causing her
to suffer. The specific location of residence may be chosen
bilaterally or by the husband alone. It may also be determined
by circumstances, e.g., the husband’s vocation, the housing
conditions, etc. Should there be an irreconcilable conflict be-
tween his and her choice, his decision will be implemented, so
long as it is not contrary to her welfare, since his is the ultimate
responsibility. Because of the flexibility of residence rules, it
was probably easy to follow the custom according to which the
married couple usually lived with the bridegroom’ family and
were considered members of it.7 The continuity of this custom
did not seem to be in conflict with the law, nor would its dis-
continuity. This may be significant in that it can allow
married couples to feel free legally, as well as morally, to lead
their own lives as they see fit or as circumstances demand. For
example, if life conditions call for geographical mobility, they
can adapt to the situation without fear of violating the law or
breaking away from any sacred traditions and customs.

The wife’s lodge must be adequate so as to ensure her
privacy, comfort, and independence. This is interpreted by
three major schools of law to mean that the lodging quarter
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It was most likely under these sociocultural conditions that
the “exemption” view gained popularity among some jurists.
However, there may have been other logical possibilities, of
which two are particularly noteworthy. First, this particular
orientation was probably a consequence of the universal gap
between the “ideal” and the “actual,” the “normative” and the
“normal,” or between what is required and what is performed.
There is no reason to suppose that the Muslims were signifi-
cantly different in this regard from any other group. These
formal interpretations of the law were perhaps entertained to
deal with men and women who might tend to exploit one
another, those in whose actual conduct deviance from the
ideal was beyond the limits of tolerance.

Second, the issue was probably raised at first as a curious
hypothetical problem; but toward the later part of the
second century of Islam and beyond, it was refor-
mulated in more specific but still formal terms. There is per-
haps indirect evidence of this in the suggestive remark of lbn
al Qayyim. He noted that the pioneering interpreters of the law
felt no necessity to formalize family regulations. Early
Muslims were, according to him, conscientious enough to im-
plement the moral teachings of their religion without the need
to be reminded that such was a legal duty. Religious motivation
was sufficient to insure mutual kindness and compassion.
In later centuries, people and conditions so changed that it be-
came necessary to supplement the moral principles with spe-
cific legal formulations.I7 This may suggest that such a change,
coupled with increasing complexity and diversity of Muslim
society, made many jurists reluctant to probe into and judge
the motives of litigants. In default of active religious conscience
and in the face of an open family conflict over the cost of
medical care and maintenance of a sick wife, a conflict un-
likely to arise in a stable family unit, some jurists seem to have
responded to this “abnormal” situation in an evasive and
perhaps equally “abnormal” way. They probably felt that if
the conflict develops so as to reach a court of law, if litigation
replaces consideration and the parties involved would rather
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the extent of adherence by the respective schools to the spirit of
the religion. This renders a provisional sociological explanation
the more worthy of pursuit.

With the shifting of political power to Iraq and Spain, social
diversity probably exceeded every hitherto known precedent.
New ethnic and cultural elements of Persian, Turkish, Frank-
ish, and other origins came on the scene, not only as subordi-
nate assimilations, but also as influential forces. The admin-
istrative system became increasingly complex, and many of the
practices of the former Persian and European empires in-
fluenced the new Muslim rulers. Mobility, social as well as
geographical, frequent change of fortunes, some kind of urban-
ization, along with an increasing social and spatial distance
between the early simple Arabian environment and the new
majestic seats of power and adventure—all became recogniz-
able features of the Muslim Empire both in the “East” and in
the “West.” Coupled with this is the fact that the traditional
tribal ties of the early Arabs loosened and the native Kkinship
systems apparently produced no viable substitutes. Also, it
was a man’s world for most practical purposes, however in-
fluential behind the scene some women may have been. Laxity
and luxury became widespread. Confidence in the governing
authorities apparently left much to be desired in that political
turmoil of revolts, “nationalistic” fragmentations, plots and
counterplots.'5

Under such circumstances of unstable cosmopolitanism, it
IS, perhaps, not unusual to detect a sense of resignation even
among the intellectuals and the interpreters of law. The
situation being what it was, it was probably regarded as
humiliating, aggravating, or disgraceful for a man to be forced
to separate from his wife on account of poverty. On the other
hand, it would be considered unseemly or risky for the wife
to leave him destitute or seek another spouse, even if one could
be found soon enough. The law interpreters who had first-
hand experience of these conditions did not react to the situa-
tion as detached lawyers, but rather, it seems, as religious re-
formers. They wanted the law to serve its moral purposes, at
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early Muslim Community. Moreover, dissolutions of marriage
and remarriages, at least when justified, were not apparently
thought of as moral stigmas or earthshaking vices. Spouseless-
ness was not likely to become the inevitable lot of normally
desirable women, especially those whose kin took a protective
interest in their welfare. A wife’s deprivation was probably
more injurious to her kin’s pride than to herself. Economic
fluctuations and social change were apparently much slower
and less likely than they were in the centers of power struggle.
In these circumstances the law interpreters seem to have
deemed it religiously valid and humanly equitable to give the
wife of a destitute husband a choice. She may retain the marital
bond and endure by her own volition, or she may seek disso-
lution of the marriage to become free from her marital com-
mitments. Religion demands maintenance and security for the
wife; but this is difficult to achieve if the husband is destitute.
It would be non-religious and unequitable to force her to settle
for less than a free choice. On the other hand, religion calls for
compassion and cooperation between marital partners. Assum-
ing that each party would show the decency and manliness
expected of a conscientious Muslim, it could be anticipated
that the husband would dcf his utmost to minimize his wife’s
deprivation and she would do hers to stand by him, sharing his
ups and downs. But expectations are not always fully met; and
if the wife has no choice except to endure, she may become
more of a liability than an asset, in which case deprivation may
increase rather than decrease. One solution to the problem is
to allow the more dependent party, the wife, the alternative
choice of separation/divorce. The fact that jurists presented
this solution as an alternative, and not as the only course of
action, probably implies considerable confidence in the integ-
rity of some women and an awareness of the fragility of the
character of others. Some wives may prefer to endure with
their mates; these should be allowed and even encouraged to
do so. Others may not be so able or willing; these should not
be coerced, nor should their quest for freedom be hindered
unnecessarily. The wife’s right to choose between the two al-
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stadt has observed that the Qur’anic attitude “is astonishingly
ahead of its own time and environment.” And by ruling in
favor of the woman’s right to personal property, “the Prophet
anticipated Western legislation by many centuries.” B

This doctrine of economic independence was probably too
far in advance of its own time and environment to be im-
plemented easily even though it may have been accepted as
a part of the religious teachings. Western writers, who view
the doctrine with an almost enthusiastic astonishment or ad-
miration, hasten to cast doubt on its practicability in everyday
life. They claim that it is difficult in practice for a woman to
exercise these economic rights, although she is certain of
maintenance and service according to her rank. This difficulty,
it is suggested, seems to arise from the fact that law books and
custom, according to Demombynes, “give the husband abso-
lute authority over his wife and children”; and other than these
economic rights, “the theoretical subjection of the wife to her
husband is,” says Jeffery, “almost complete ... [which] seems
to be a survival from pre-Islamic custom ...” P

On the other hand, some Muslim jurists probably regarded
the doctrine of the wife’s economic rights as too far-reaching
and tried to set certain limits to it. Thus in the Malik! school
of law, but in no other, the husband acquires some “rights”
over the wife’s property. First, he has the right to live in his
wife’s house. This is not a right to ownership or possession, but
to the use of the premises for residence. There seems to be an
assumption that if she owns a house and he neither owns nor
can provide her with one, then he may reside in hers. Such an
assumption is necessary; otherwise the ruling would be con-
trary to the unequivocal ordinance of the Qur’an regarding the
husband’s responsibility for the wife’s lodging, a contrariety
which Muslim jurists would not ordinarily condone. Second,
alienation of any portion exceeding one-third of the wife’s
property is invalid without the husband’s consent. Here again,
it is not a question of sharing with her the ownership or posses-
sion of the estate, but of limiting her freedom to dispose of
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her own property, which will, in any case, remain her own as
long as she lives.*1

The fact that his consent is required only after the one-third
limit is highly suggestive. The husband is, at least
potentially, an heir of the wife. Like any other heir, he has
potential interests in and rights to the property of the would-be
bequeather. To preserve the legitimate, though potential, rights
of the heirs and prevent possible abuse of property, the be-
queather’s freedom to dispose of or alienate the property must
be guarded. For, if a bequeather were to become needy, it is
his potential heirs who would be responsible for his welfare.
Not only is his property a potential asset to the heirs, but he
himself is also a potential liability. To render obligations and
rights mutually complementary, the bequeather is neither de-
nied his freedom completely nor allowed to exercise it without
limits. To draw a border line of balance, the law, based on the
Sunnah, sets as a limit one-third of the property, more than
which a bequeather may not give by will or by gift without the
consent of his potential heirs. As long as he acts within the one-
third limit, he is free to dispose of his porperty as he wishes; if
he exceeds that limit, the potential heirs’ consent is required,
and they may or may not go along with his desires. It is not,
therefore, a special right of the'husband to the wife’s property;
it is a general right of every potential heir to the property of
every potential bequeather.8

It is rather difficult to determine the social or cultural basis
of this Maliki position, however little it actually differs from
that of other schools. The difficulty arises from two- sources.
First, it is not clear exactly when, where, or by whom the doc-
trine was first formulated. Secondly, the Maliki school was not
confined to any specific locality; it has exponents in almost
every region from Spain to Madinah. However, since this
doctrine appears to have been voiced by late writers, and since
it ultimately amounts to giving the husband a right to use his
wife’s house in case of need for a lodge,3it maybe suggested
that the point seems a little more than a formal restatement of
a general moral precept. Such a precept derives mainly from
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the religious exhortations and prescriptions regarding compas-
sion, kindness, brotherly feelings, and solidarity, not only
among marital partners, but also among all Muslims.31

3. Nonmaterial Rights

The wife’s material rights, however extensive or limited, are
not her only assurances and securities. She has other rights that
are more of a moral than a legal nature; and they are equally
binding and specific. A husband is commanded by the law of
God to treat his wife with equity, to respect her feelings, and
to show her kindness and consideration, especially if he has
any other wife. While the Qur’an realizes the impossibility of
absolute equity between co-wives, it does not accept this human
impossibility as a justification for any mistreatment. A co-wife
has the right to be treated impartially with due consideration
for her feelings and security. She is not to be shown any aver-
sion by the husband or subjected to suspense and uncertainty.
A corollary of this rule is that no man is allowed to keep his
wife with the intention of inflicting harm on her or hindering
her freedom. If he has no love or sympathy for her, she has the
right to be freed from the marital bond; it is his duty to grant
her that freedom and not to stand in her way to a new life.3

Since roles are complementary, the wife’s rights may be
taken as the husband’s obligations, and vice versa. What has
been discussed so far as the wife’s rights can therefore serve as
an outline of the husband’s duties. When turning to the other
components of the wife’s marital role, i.e., her obligations, we
shall be examining, at the same time, the rights of the husband,
whose obligations have been considered implicitly or explicitly
in the discussion. To minimize redundancy and maintain a
theme of continuity, we shall then concentrate on the obliga-
tions, as we have done on the rights, of the wife.

B. The Wife’s Obligations; the Husband’s Rights

The main obligation of the wife as a partner in a marital
relationship is to contribute to the success and blissfulness of
the marriage as much as possible. She must be attentive to the
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The “degree” of men above women is qualified by certain stip-
ulations which would, in the final analysis, leave no room for
the categorical inferiority of one sex to the other and which,
when fully observed, would be conducive to harmony and
equity.43 This focalization seems rather to be a subjective
disposition on the author’ part or the reflection of some pop-
ular attitudes toward the social ranking of men and women.
If this was the case, it was then an obvious deviance from the
religious norms and also from the legal principle of the equit-
able proportionality of rights and obligations. At any rate,
even this position is expressed in a relatively vague but mild
tone.

In contrast, some Western writers have taken a more as-
sertive position. For example, Jeffery has categorically stated
that, “Wives must always be submissive and modest (I1V, 38
[more accurately, Q. 4:34])” and, aside from certain eco-
nomic rights, “the theoretical subjection of the wife to her
husband is almost complete.” 4

Demombynes has, likewise, stated that “law and customs
give the husband absolute authority over his wife and children.
.. . The husband is superior to his wife: ‘men having a degree
above them,’ says the Qur’an (2:228).” £ The problem seems
to rest ultimately on the “degree” of men above women and on
the “guardianship” (gawwanuyah) of the former over the
latter, as stated in the Qur’an (4:34). These two bases will be
examined later.

a. Manifestations of Obedience

The wife’s obedience to the husband is qualified, as already
indicated, by at least two conditions: (1) it is required only if
what is asked of or expected from the wife is within the per-
missible categories of action, and (2) it must be maintained
only with regard to matters that fall under the husband’s rights.
This is the general frame. Translated into specific manifesta-

tions, obedience comprises the following:

1) She must not receive male strangers or accept gifts from them with-
out his permission. Nor must she lend or dispose of any of his possessions
without his approval.
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2) The husband has the legal right to restrict her freedom of move-
ment and prevent her from leaving her home without his permission. She
must comply with this right unless there is a necessity or legitimate ad-
vantage for her to do otherwise. However, it is his religious obligation to
be compassionate so as to relax his right to restrict her freedom of move-
ment. If there arises a conflict between this right of his and the wife’s
parents’ right to visit and be visited by their daughter, his right prevails.
Yet it is religiously recommended that he be considerate enough to waive
his right and avoid estrangement within his conjugal family or between
any member of this family and close relatives, e.g., the wife’s parents.

3) A refractory wife has no legal right to object to the husband’s ex-
ercise of his disciplining authority. Islamic Law, in common with most
other systems of law, recognizes the husband’s right to discipline his
wife for disobedience.

4) The wife may not legally object to the husband’s right to take
another wife or to exercise his right of divorce. The marital contract
establishes her implicit consent to these rights. However, if she wishes to
restrict his freedom in this regard or to have similar rights, she is legally
allowed to do so. She may stipulate in the marital agreement that she,
too, will have the right of divorce, or that she will keep the marriage bond
only so long as she remains the only wife; should he take a second wife,
the first will have the right to seek a divorce in accordance with the
marriage agreement.

5) Finally, if the husband insists on patrilocality or neolocality, the
wife must comply.40

b. The Basis of Obedience

The question of the Muslim wife’s obedience and the hus-
band’s authority has been viewed from what seems to be a
limited perspective. It is taken by most writers to be based
almost entirely on two statements in the Qur’an and some
supplementary Traditions of the Prophet. The Qur’an (2:228)
states that women have rights even as they have duties in an
equitable manner, but men have a degree above women.
Again, it states (4:34) that men are the guardians, protectors,
or custodians of women because God has made some of them
excel others and because men expend of their means to main-
tain women. This is the range within which the problem has
been discussed by those who are interested mainly in admira-
tion or condemnation of Islamic law. Students of the Muslim
family have made little use of the sociological insights into role
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or anonymous; rather, it is allocated to specific positions in
the structure and is delegated to the occupants of these posi-
tions. Moreover, authority is not of one type or one dimension,
since it can be instrumental or expressive, overt or covert, a
privilege or a duty. Parenthetically, while authority is a requi-
site of any viable social system, it does not necessarily follow
that it will be absolute, unchecked, inexchangeable, or un-
shared. It is possible, perhaps probable, that uncritical ob-
servers may be led to amplify overt, instrumental authority
to the disregard of the equally operative but perhaps less con-
spicuous covert, expressive authority. Conclusions reached by
such observers are hardly acceptable at their face value; they
should be subjected to careful scrutiny and structural analysis.
Generalizations have been made about the inferiority and sub-
ordination of women throughout history. Yet the new socio-
logical insights into the nature of the power structures within
the family may cast some serious doubts on the unqualified
validity of such generalizations. Men may have “believed”
themselves superordinate or superior and acted according to
their own “definition of the situation.” Women also may have
behaved at least externally, as though they were submissive
and subordinate.” But whether they were actually so in all re-
spects and always is an open question. This may have some in-
teresting implications for the Muslim wife’s obedience to her
husband and the perspective from which the problem has been
viewed.

The authentic, textual basis of obedience in Islam is, as
already indicated, the two statements of the Qur’an (2:228
and 4:34). The first of these declares that women have rights
even as they have obligations in accordance with equity; but
men have a degree above them. This degree is, some writers
believe, evidenced in the fact that a woman is worth half a man
In certain cases of inheritance and in the bearing of witness to
some legal transactions.Sl But this alleged evidence does not
seem to explain the degree because the evidence itself needs an
explanation. Both the degree and the evidence may better be
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certain psychological dispositions or of the actual status of
women, which has been low on the whole, at least on the sur-
face. The assertion, by some observers, of the categorical su-
periority or excellence of men is difficult to explain in terms of
the spirit or even the letter of the verse.

The verse declares that men are guardians, etc. of women.
Guardianship entails authority of the guardian over the per-
son”) guarded. But authority is not the equivalent of power,
much less of absolute power. Nor does it necessarily mean a
dichotomous, absolute ascendance-submission relationship.
The verse does not mention authority in any direct sense; at
most, this can only be inferred as a function or consequence of
guardianship. But authority is not the only function, because
guardianship also entails responsibility. The distribution of
both authority and responsibility is a dimension of the division
of labor; it is not an affirmation of “instinctive” or absolute or
mutually exclusive characteristics of the sexes.

Moreover, there is a grammatical point that may be sug-
gestive. The verse states that men are guardians, etc. of women
because God has made some of them excel others. The Arabic
original of the italicized objective pronoun (them) is the plural
masculine. If taken literally, it would mean that God has made
some men excel others. But if it is interpreted in conjunction
with the first part of the verse, where men and women are men-
tioned, the pronoun them, though strictly masculine, can be
taken so as to refer to both men and women. In this case, ex-
cellence is attributed to some generalized men and women.
This would be based on the grammatical rule of taghlib, accord-
ing to which a plural consisting of singulars differentiated on
some levels may be identified by one of its components and
still include the rest. For example, the sun and the moon may
form a plural which can be called the “two moons.” It would
seem that the referents of the objective pronoun them, of whom
some excel, include members of both sexes for at least two
reasons. First, if excellence is conferred by God on some men
to the exclusion of other men and also of all women (a neces-
sary conclusion of taking the original pronoun literally as a
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plural masculine), it would be difficult to explain why the
Qur’an clearly designates men in general as guardians of
women, or why it allocates rights and duties to the male sex on
the merit of only some members thereof. Secondly, the object
of the verb “excel” is defined neither by the masculine nor by
the feminine pronoun, nor is the content of excellence specified
in the verse. There is no direct indication of who is excelled or
in what excellence is. Furthermore, it is a grammatical rule that
the pronoun refers to the nearest preceding noun unless other-
wise indicated. The nearest referent of the pronoun them in the
verse is actually women, not men. If the interpreters of the
Qur’an adhered to this rule of Arabic grammar, they would
have concluded that God has made some of them, i.e., women,
excel. But they, instead took the verse to mean that God has
made some men excel. They went further to specify or define
those who are excelled as women, and further still to conclude
that men as such, not only some of them, excel and hence are
superior to women as such, not only some of them. Such an in-
terpretation and conclusion seem to draw no substantiation
from the verse. They must have been reflections of the prevail-
ing social conditions and mental dispositions. Not originating
in any textual authentic declarations, they must have been
adopted by men who actually believed themselves superior to
women, in an age when external appearances probably lent
support to such a belief, and in places where instrumental au-
thority overcast expressive authority. The verse, which is some-
what equivocal, was adduced perhaps to rationalize those con-
temporary conditions and to give those men at least the appear-
ance of evidence in support of their views, so that they would
not be taken as contrary to the principles of religion.

In view of this analysis, a reinterpretation of the verse may
be worth attempting. Men are guardians, etc. of women be-
cause men and women are not completely alike; they are dif-
ferentiated and differentiable in various respects. Some of
them, men and women, are endowed with what others, men
and women, lack. In matters of guardianship and exercise of
authority, men are generally more qualified than women and
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can better deal with the external problems of the family social
system. Hence they are entrusted with the instrumental author-
ity of the household. But this does not exhaust the quality of
excellence, nor does it exclude the capacity or eligibility of
women to excel in some other areas, e.g., expressive authority.
If the two types of authority are “differentiated” but held to be
equally essential to the family operation, then the question of
the superiority of one sex to the other is actually irrelevant and
hardly arises. But if they are “stratified” to present one type of
authority as superordinate and another as subordinate, then
whoever exercises the former type will be “superior” to the one
who does the latter. However, it is doubtful whether students
of the family would regard such a stratification useful or
tenable.

At any rate, the idea that men are superior to women and
have power over them without reciprocity or qualifications
stemmed from sources apparently alien to the spirit as well as
the letter of the passage under consideration. A contemporary
Muslim sociologist has noted that the husband is entrusted with
the instrumental authority for two basic reasons. First, since
he is the party responsible for the general, and particularly
the economic, welfare of the family, it would be unequitable
and perhaps risky to allocate this authority to any other per-
son. Secondly, this type of authority requires more rationality
than emotionality. Because of their practical, acquired experi-
ence and external involvement, men are generally more cap-
able of meeting that requirement. This is not to say that ration-
ality and emotionality are mutually exclusive; they are com-
plementary and indispensable to the family as a viable opera-
tive social unit. The investment of instrumental authority in
the husband does not mean that he excels or is superior in every
way. Men excel in certain respects and so do women. The hus-
band’s authority is not the absolute or despotic type. It is re-
strained by the ethical principles of the Qur’an and in no way
allows him to ignore his wife’s potential contribution to the de-
cision-making process. It is a type of authority which, accord-
ing to the same observer, is based on equity, guarded by com-
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passion, and guided by conscientiousness, principles which
underlie the husband-wife relationship in the Islamic scheme
of society.Y

A contemporary Muslim theologian has drawn attention to
an interesting fact. Islam requires leadership in every group
activity, be it permanent or temporary. For example, when-
ever two or more persons congregate for worship, they must
choose one of them who is best qualified to lead the congre-
gation in prayers. Likewise, when they travel together,
they must appoint one of them to assume leadership of the
group. Leadership is, therefore, a requisite of any group ac-
tivity and is to be invested in a person who is best qualified for
it.BWhat this seems to suggest is that the family leadership is
not created for the husband; the “office” is not founded for the
man. Rather, it is allocated to him and he is appointed to it
because he is better qualified for the placement. This means
that in his assumption of the family leadership the husband is
bound by the rules of the office. If he violates the rules or
abuses the office he ceases to qualify for it. His authority is
not categorical, nor is his leadership unquestionable. They are
neither imposed nor claimed, but allocated and subject to
checks.

INTERGENERATIONAL ROLES

A. The Childs Rights, The Parents’ Obligations
1. General Guidelines

Islam’s general approach to children may be summarized in
a few principles. First, it is a divine injunction that the child
IS not to be the cause of harm to its parents (Quran 2:233).
Secondly, by implication the parents should reciprocate and
cause the child no harm. The Qur’an contains relatively fewer
specific references to the parents’ duties to their children. The
reason is probably that normal parents would usually need
little admonition to attend to their offspring; such care is ex-
pected as a natural drive, a social obligation, or an affective
response.8' Nevertheless, the Qur’an recognized that parents
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2. The Right to Life and Equal Life Chances

One of the most inalienable rights of the Muslim child is the
right to life. Parents are unequivocally commanded by God
not to take their children’s lives. Preservation of the child’s life
comes, in some passages, third in the hierarchy of Muslim
commandments. The Quran (Q. 6:151; cf., 17:23ff.) de-
clares: (1) that it is forbidden to associate with God any
object of worship; (2) that the Muslim must be good to his
parents and (3) that it is forbidden to kill one’s children be-
cause of poverty; “We will provide for you and for them.”

This injunction may sound meaningless when severed from
its historical setting. But it will become significant when viewed
from a sociological perspective. Infanticide, exposure, and the
sale of children to slavery or concubinage were frequent prac-
tices of ancient societies of the Near East, as well as in Europe
and elsewhere. According to several Biblical accounts the
father’s power over the life and the death of his children was
taken completely for granted. As Patai has put it, . . the
patriarch’s absolute power over his family included the right
to decide at the time a child was born to him whether to let it
live or condemn it to die.” & Yet in spite of his “absolute”
power, “the Hebrew father,” according to Bardis, “enjoyed
less influence than his Roman counterpart . . . [and] he does
not seem to have abused his authority.” &

The position of Christianity was rather paradoxical. “As in
the case of women, Christianity was inconsistent regarding
children.” The Church disapproved of infanticide partly be-
cause no infant was to die unbaptized. Selling children into
slavery “was regarded a serious sin. Constantine the Great
permitted child sale only when the parents were unable to
support their offspring. . . . Still, throughout Western Europe,
both infanticide and the sale of children were rather common
until about A.D. 1000, particularly whenever war and famine
were raging.” ®

There can be little doubt that pre-Islamic Arabia practiced
infanticide. What is not clear is how extensive it was, which of
the two sexes was more affected by it, and what reasons led to
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wherever infanticide was sexually indiscriminate, it most
probably was due to poverty.?

However, there were situations that involved only male in-
fants and others that concerned females exclusively. It was
customary in some tribes that a father would vow to the gods
to sacrifice one of his sons if he was to be blessed with ten of
them.B When the practice involved female infants only, the
usual reasons are believed to have been (1) the fear of poverty
that would result from providing for such unproductive chil-
dren, and (2) pride or avoidance of the disgrace that would
follow if the tribe’s women were captured by the enemy or be-
came scandalous through loose behavior.Z4 A less common ex-
planation of female infanticide is that it was due to the girl’s
physical retardation or deformity.®

Perhaps the least traditionally common explanation of fe-
male infanticide is the religious one, which seems to enjoy
increasing credibility. Smith, Bell, and others made brief ref-
erences to this religious factor.®But it was Waff, a contem-
porary Muslim sociologist, who formulated the religious theory
in sociological terms. Briefly, it states that pre-lIslamic Arabs
believed girls to be profane creatures of Satan or some god
other than their native gods, and such creatures were to be
eliminated. The cultural basis of this belief was another belief
according to which all land and animal products were dichoto-
mized. Some products were considered to have been made by
the native Arabian gods, to belong to them, to have totemic
symbolism, and to be pure. Other products were believed to
be the creation of Allah or the God in whom the tribes did not
believe. Such were regarded impure products which should be
eliminated or offered in sacrifice to the tribal gods. This dicho-
tomization was extended to the human offspring. All born
infants were thus classified into (1) the pure sex or the male
species, the creation of the good tribal gods, and (2) the
impure profane sex or the female species, the creation of
Allah or the discredited god. The Arabs felt that it was
their religious obligation to exterminate such profane creatures,
whose blood was impure and polluted. For this reason, they
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buried these female creatures alive to avoid any contact with
their defiled blood if other methods of death had been
used. Those Arabs extended their beliefs even to the heavenly
planets. They attributed to Allah, the discredited god, all the
female creatures in those heavenly spheres. For example, they
classified the angels as members of the female sex and derisively
called them the daughters of Allah (Q. 16:56-62; 43:15-19;
53:21-28). It is true that the two statements of the Qur’an
(6:151 and 17:31) refer to poverty as the reason for infanti-
cide. But this is infanticide in general, without any sexual
differentiation because the Qur’an in this context uses the word
“children” or offspring, not daughters, girls, females, or
women. 77

This theory seems to have more explanatory power than any
alternative explanation, although it is far from conclusive. If
there was such a widespread religious belief among the Arabs
about the sacred-profane (male-female) dichotomy, the prac-
tice of female infanticide would have been much more com-
mon than the evidence indicates. This may be the strongest
criticism of the theory. But perhaps only a few tribes
fully subscribed to this b.elief or took it seriously. How-
ever, the religious explanation seems more tenable than the
“poverty” and/or the “pride” theories. Smith, like other schol-
ars, has suggested poverty and pride or fear of disgrace as the
basic reasons for female infanticide. But to reconcile these two
apparently incompatible reasons, he imputed the pride motive
to the noble chieftains and the poverty variable to the com-
moners." Yet, to accept the economic explanation it must be
assumed that daughters were economically less useful and
more burdensome than sons. Such an assumption may be diffi-
cult to hold in view of the general belief (1) that daughters
brought their fathers handsome bride-prices, (2) that they par-
ticipated in wars and raids, and (3) that they shared in the
chores of their parents.®

Moreover, the manner in which the female infant was put
to death appears to weaken the economic hypothesis. Girls
were sometimes spared till the age of six, at which time they
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were adorned and then cast by their fathers into a pit in the
wilderness without any blood being shed or touched. This is
altogether different from the customary infanticide and seems
to have no economic basis. In fact, Smith himself points out
that this was rather a kind of human sacrifice “such as we know
the Arabs to have practised.” & Furthermore, the pride expla-
nation is highly problematic. It would appear to presuppose a
number of things which may be difficult to uphold, as the rela-
tively high standards of sexual morality, discrimination by the
captors between the captured males and females, disposition of
the Arabs to avoidance rather than confrontation, and so on.
All this would seem to leave the religious explanation of female
infanticide as the most likely one.

At any rate, whatever the reasons for and the frequency of
infanticide, Islam categorically condemned the practice and
reaffirmed the infant’s right to life and equal life chances. Par-
ents and others used to discriminate between male and female
children, with their favors showered on the former. The Qur’an
disapproved of this discrimination and admonished parents to
receive their infants, male or female, joyfully as the gift of God.
It reproached those who were disposed to gaiety upon the birth
of a baby boy but prone to depression, anxiety or shame if the
infant was a baby girl. The Prophet showed in words as well
as in deeds that the birth of a child should be a festive occa-
sion marked with joy, charity, and thankfulness.&

3. The Right to Legitimacy

Like the inalienable right to life and equal life chances, the
child in Islam has the equally inalienable right to legitimacy.
Of all the logical possibilities of placement and of the pre-
Islamic patterns of descent acquisition, Islam chose what may
be termed the “principle of legitimacy,” which, in the summary
words of Rose Coser, “holds that every child shall have a
father, and one father only.” & By so doing, Islam probably
meant to put an end to the Arabian practices that left the in-
dividual sometimes without any secure identity.

In pre-Islamic Arabia and among the Semites in general,
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matrilineality was more or less observed either exclusively or
together with palrilineality. This practice even continued into
Islam in some instances. For example, al Hasan ibn ’Ali (d.
A.H.61/680) was often called the Prophet’s daughter’s son, a
title of honor in this case. As a historical fact, then, matrilineal-
ity seems indisputable, but the explanations of the fact are
highly problematic and variegated. They include such evolu-
tionistic hypotheses as promiscuity, matrilocality, and ignor-
ance of the biological implications of paternity.&

However, a closer examination of Arabic literature, espe-
cially pre-Islamic poetry, suggests to some scholars that when
a pre-Islamic Arabian was named after his mother or called
the son of the mother of so and so—e.g., ibn Hind or ibn umm
Zayd, i.e., the son of his mother Hind or the son of Zayd’s
mother respectively, it was due to one or more of the following
reasons:

1) It was an expression of honor for and appreciation of the
mother.

2) It was a status symbol for some Arabs to take pride in
the true or alleged noble stock of their mothers.

3) Sometimes the mother was more renowned than the
father, and the children were thus believed ennobled by affixing
their mothers’ names to their own.

4) Sometimes, also, the mother resided with her own family
of orientation after divorce or desertion by the children’
father, in which case they were identified for all practical pur-
poses by the mother’s name.

5) Occasionally, a person would be called the son of so-and-
so, I.e., his mother, simply in contempt.

6) In some cases the father was survived by his own mother
or mother-in-law, who then undertook the upbringing of her
grandchildren, and they were identified by her name in addi-
tion to their own given names.

7) It was not unknown that a child was named the son of so-
and-so who was its wet-nurse or governess even though she was
neither the natural mother nor the grandmother.8!

The “normal” mechanism to establish legitimacy, immediate-
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ly before Islam at any rate, was either acknowledgment and/or
adoption by the real or the would-be father, or by his tribe.
The child could not assume its father’ status without his ap-
proval. But the father’s approval was not always binding; he
could at any time revoke his recognition and completely dis-
own the child, particularly if the child had committed any act
disagreeable to the father or his tribe.& This situation must
have generated confusion and status anxiety in the minds
of some individuals.

With Islam came a different system that was apparently
designed to reduce to a minimum the possibility of status an-
xiety and also the stigma of illegitimacy. Under this new sys-
tem, the “principle of legitimacy” was restored and reinforced;
every child was to have a father and it was to be the one real
father, whose fatherhood, once established, would be irrevoca-
ble. Accordingly, every child may be reasonably assured of
placement. Much of this security rests upon the individual’s
conscience and his religious sensitivity. However, these moral
instructions may be designed to supplement the specific legal
procedures and to generate an active sense of moral responsi-
bility. In one of his strong declarations, the Prophet said that
a woman who misplaces a child’s legitimacy by relating its
descent to someone who is not responsible for its conception
has committed a grave offense, alienated herself from God, and
will be denied the bliss of eternity. Likewise, a father who ob-
scures his child’s legitimacy by denying his responsibility for
its conception has offended God and inflicted upon himself
universal disgrace. This seems so institutionalized in Islam
that, in the words of Jeffery, “the stigma of illegitimacy seldom
clings to a child in the Islamic family; even the children of
slave concubines are legitimate members of the family with
family rights.” &8

It was probably to ensure the child’s right of legitimacy that
Islam adopted what may sound highly unusual or extreme
measures. For example, the conception-birth span is set by
various schools of law at a minimum of six lunar months and a
maximum of four years. Thus, if a husband and wife cohabit
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parent of the child may be based on the fact that while pa-
ternity can be subject to doubt, maternity is usually unmistak-
able. Added to this factor are the possibilities already sug-
gested.d

As for the child, it may be in its interest to deny it to a father
of such questionable integrity and character. This denial, how-
ever, does not affect the child’s basic rights to security and full
community membership. In fact, such a position may be a
testimony to the child’s own credit, to the society’s openness,
to the social response of the community, and to the degree of
social integration.2 It would seem to reaffirm the basic prin-
ciple that every Muslim individual has equal access to what-
ever is of value for Muslim society, hindered neither by a fam-
ily name nor by the lack thereof. The chief criterion of excel-
lence in the value system of Islam is personal piety and religio-
moral achievement. No one may claim the credit of another,
nor is any one responsible for or penalized by the actions of
anyone else.8Whenever an offence is committed against God,
e.g., adultery or fornication, it is only God Who exempts or
forgives the offender. Thus, if there is any stigma of illegiti-
macy, it would cling not so much to the innocent child as to
the guilty parents, and its effects shall not be allowed to hurt
the innocent. If the stigma is to be removed, it is not by plac-
ing the child for adoption and “covering up” for the offence of
the parents; such may actually brand the child and confirm
that inevitably it is somehow penalized by or held responsible
for the actions of others. The stigma need not arise in the first
place for an innocent party; but if it does, reparations obtain
by way of giving the child complete access to equal life chances
and the right to grow up free from prejudice or stigmas of
any kind.

Prohibition of adoption does not negate the “generalized”
responsibility of society to the child. Nor does it lessen the bind-
ing effects of the stronger bond of brotherhood in faith.4
Actually, Muslims might contend that if adoption were per-
mitted it could give the impression that illicit liaisons are
tolerable and gratifying; that an individual, (the adopter,)
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accept any possible evidence in support of complete legitimacy.
But it would not permit adoption for the purpose of forging
legitimacy. Adoption for this purpose may devalue legitimacy
itself and turn the whole question into a mockery.

This discussion has significant bearings upon a special class
of parentless children, foundlings. It is the consensus of
jurists that whoever finds an abandoned child must
attend to it immediately because, as the Qur’an has put it, sav-
ing one life is like saving the lives of all mankind, and also
because this foundling may prove to be a societal asset. It is a
duty, as well as a charitable deed to rescue the foundling; fail-
ing to do so in the best possible way is a heinous sin. XL

It is also the agreement of jurists that if a Muslim claims the
foundling to be his child, actually convinced that it is not the
procreation of another man, the claim shall be accepted and
will suffice to establish the child’s legitimacy and all the con-
comitant mutual rights. But if no man claims the child, it re-
mains the trust of the finder, who will be responsible for its
upbringing and socialization. The Public Treasury shall supply
the funds necessary to raise the child unless the trustee volun-
teers to undertake it at his expense and privately. However, if
the trustee is found lacking or incapable of discharging his
duties responsibly, his trusteeship over the child shall be termi-
nated and put under the direct jurisdiction of the chief public
official of the region. In case the Treasury can provide no ade-
quate funds, it becomes the generalized duty of the Muslim
community to raise the money required to meet the foundling’s
needs. In this way the vital needs of the child will be met ade-
quately, and its upbringing shouldered by Muslims jointly.1?

As far as the child’ vital needs and fundamental rights are
concerned, including complete security and unhindered com-
munity membership, it is inconsequential whether legitimacy
Is unestablished, unclaimed, or unassigned. Nothing in this re-
gard can absolve the Muslim community from its social re-
sponsibility to the child. Nor can such considerations of legiti-
macy impede the satisfaction of the child’s vital needs and the
full enjoyment of its rights. It would appear then that paternity
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misconduct contaminates it. But as children come of age, they
stand on their own feet; it is neither the duty nor the right of
the parents to tamper with their religious choice by any means
other than peaceful, sincere advice, something that the Muslim
owes in any case.1B

There are certain obligations which the parents must fulfil
irrespective of the child’s religious identity. They are respon-
sible for the welfare of their minor poor children, whether or
not these adhere to the same religion as their parents. As long
as the child is poor and a minor, it is the father’s duty to sup-
port it. This right of support and maintenance overrides the
father’s desire to have the child adopt the same religion as his
own and does not depend on the child’s particular religious
inclinations. But if the child happens to have means, conceiv-
ably through gifts, bequests, endowments, etc., then the child’s
expenses should be drawn from its own resources so long as
these are adequate for its material needs. However, the child’s
age is not the crucial criterion of maintenance allocation. The
father is responsible for the support of his poor needy children
even after their coming of age. For example, an adult son who
Is incapable of self-support will be entitled to maintenance by
the father. The daughter is entitled to the same right until she
actually marries. This right holds even if she is capable of
earning a living, because it is not usually expected of the girl to
work for a living. But if she does or has independent resources,
she must support herself so long as she can; otherwise, the
father shall supplement her funds to make sure that she is well
provided for.1®

When both parents are Muslims and their marriage is in-
tact, there is a high probability that the child’s socialization
will be smooth and free from any major crisis over the ques-
tion of religious choice. But if the parents do not follow the
same religion, the minor child will follow the parent with the
better religion. This is tantamount to saying that the child shall
follow the father and shall be considered for all practical pur-
poses a Muslim. Since it is forbidden for the Muslim woman
to marry a non-Muslim man, not vice versa, a valid intermar-
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riage involving a Muslim party can only obtain between a
Muslim man and a non-Muslim woman. And since Muslims
believe their religion to be the “best religious choice,” it is
evident therefore that the minor child shall follow the “better”
religion and the “better” parent, i.e., Islam and the father re-
spectively.X¥ This injunction holds because the child is a minor
and incapable of accountability. The rationale is that inter-
religious marriage is permissible in Islam with the understand-
ing that it does not cause the Muslim partner to relegate his
commitment, part of which is to assume responsibility for the
household and impart to his children the best in his value sys-
tem, including his religious preferences.

It may be interesting to note that the social basis of this in-
junction was a case which involved a husband who embraced
Islam and a wife who did not. Their marital bond dissolved,
but each claimed the right to take custody of their minor
daughter. When the case was brought before the Prophet for
a decision he told the father to stay on one side and the mother
to stay on another. Then he asked them both to call the girl.
At first, the girl went to her mother’s side. But the Prophet,
says the report, prayed that she might make the wise choice
and then asked the parents to call hu-once again. When they
did, she went to the father’s side. Accordingly her guardianship
was given to him because, presumably, she would be much
better off under the direct care of her Muslim father. From
that time on the rule has been upheld that the child must fol-
low the religiously better parent, the Muslim father.1B

This narrative, assuming its authenticity, is nevertheless
rather puzzling. Was the Prophet determined to give the father
the guardianship of the girl in any case? But if so, why did
he wait for the girl’s second response? Muslims cannot con-
ceive that the procedure was casuistic or game playing. It is
also very unlikely that the Prophet delayed his decision be-
cause he was unwilling in principle to grant the mother’s re-
quest or worried about her personal displeasure. What seems
to have been the probable reason is that he wanted to clearly
sound out or retest the girl’s true inclinations. He could have
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had no doubt that she would be better off with her Muslim
father; but he probably wanted to make certain that her in-
clinations coincided with his judgment. It is a legitimate ques-
tion to ask: what would the ruling have been, if the girl had
chosen her mother for the second or nth time? To this hypo-
thetical question the answer of the great majority of jurists
would probably be this: the girl’s guardianship would have
been assigned to the father in any case, because she would
be best entrusted to the Muslim parent, and her choice would
be disregarded on account of her lack of experience. Yet
there may be some indication that in all likelihood the
girl’s guardianship would have been assigned to the
mother in accordance with her wish. This is reflected in the
legal position of the Hanafi school of lawlXwhich maintains
that the mother, Muslim or otherwise, is more deserving and
thus should be given custody of her child. The duration of
custody depends, among other things, on the child’s sex and
particular needs.

This minority position is probably reinforced by the ruling
that when divorce or widowhood is involved the children’s
custody shall be determined solely in terms of their own wel-
fare. The cardinal concern here is to safeguard their interest
and promote their well-being. This is the principle upon which
all jurists agree. It is on the interpretation of what maximizes
the minor’s well-being that they disagree. For example, the
minor will be placed under the care of its fit mother up to a
certain age—seven, puberty, marriage. However, if the mother
remarries sooner, some jurists maintain that she is still entitled
to the youngster’s custody; others assign the child’s guardian-
ship to the father; still others would replace it with a fit female
relative, e.g., maternal grandmother. These differences of opin-
ion are sometimes minute and hair-splitting, but they all seem
to focus on one goal: the safeguarding of the child’s well-be-
ing."0That its well-being is conceived in such different ways
could be the reflection of the differences in time, space, and
local standards. At any rate, the child’s right to care is so
inalienable that not even a mother, the closest person to
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contexts the Qur’an cites instances where the parents were
proven wrong in their encounter with their children and also
where the children misjudged the positions of their parents.14

More significant, perhaps, is the fact that customs, folkways,
traditions, or the parents’ value systems and standards do not
in themselves constitute what is morally good, cognitively true,
and aesthetically beautiful. In several statements the Qur’an
strongly reproaches those who stray away from the truth just
because it is new, contrary to the familiar, or incompatible with
the parents’ values.15 Furthermore, it focalizes the fact that
since the individual is directly responsible to God, he must
make his religious choice independently of all others including
even his parents. His values and responsibilities are his own
concern. Whenever “loyalty” or obedience to his parents is
likely to alienate him from God, he must side, as it were, with
God. For example, if the parents endanger his spiritual welfare
or invite him to do wrong things, he is under no obligation to
obey them. They are empowered, it is true, to exercise certain
rights and they merit compassion, consideration, and mercy.
But if they step out of their proper sphere of rights to intrude
upon his own or upon those of God, a demarcation line is
drawn and must be diligently guarded.16

Just as the parents have no right to impose their religious
convictions upon their children, these are similarly restrained.
Neither are they necessarily obligated to follow the footsteps
of the parents unless, of course, they see spiritual gains in
doing so. The demarcation line between the rights of God and
those of the parents must be guardedly maintained. Basically,
however, these two sets of rights are mutually complementary
and reinforce one another. They seem to be designed in such
a way as to reduce to a minimum the possibility of conflict.
This is probably best indicated by the fact that the parental
rights come second only to the highest value in Islam, namely
faith in God and exclusive worship of Him. The same idea is
reiterated in the Prophet’s statement that what pleases one’s
parents is also pleasing to God, and what annoys them like-
wise annoys Him.117 Nevertheless conflict does arise, and ac-







































6 DISSOLUTION OF THE FAMILY

A. An Overview

As a human historical phenomenon family dissolution or
marriage termination is, like marriage contraction, pervasive,
persistent, and variegated. In Pitt’s words, “every society has
structural means for ending a marriage which cannot fulfill its
function ...” 1Yet as some other contemporaries have sum-
marily put it, “in virtually every society divorce is subject to
some social disapproval,” 2These observations apply to human
society in general, irrespective of time, place, or level of civili-
zation. There are probably as many reasons for marriage dis-
solution as there are for marriage contraction. These reasons
spread over a very wide range, stretching from the unavoidable
death of a spouse or involuntary barrenness to the trivial cook-
ing mistake of burning the husband’s food or putting too much
salt in it, not to mention the man’s arbitrary dislike of his
spouse or capricious preference for another woman who seems
more pleasing to him.3

Voluntary dissolution of the family through divorce or sim-
ilar procedures appears so “natural” or inevitable that almost
every normative system, past or present, has made some spe-
cific provisions for it. A system that is not adequately respon-
sive in this regard will not prevent the dissolution of the family.
Rather, it most likely will be either ignored, abused, modified,
or defied. When there is a lack of correspondence between the
normative law of the books and the law in action, people en-
gulfed in family crises may be compelled to bypass the written
law or commit perjury and enter into collusion in order to
obtain a release. Frequently, “spouses seek a divorce because
they find it very difficult to continue living with each other, and
not, or not primarily, because of any gross wrong-doing on the
part of either spouse.” 4Perjury and collusion may become im-
plicitly recognized and even socially sanctioned as devices for
terminating a marriage at least de facto if not de jure. When a
code of norms prohibits or severely restricts (a) the absolute
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and conclude with strong moral exhortations. The whole ques-
tion of divorce is enveloped in emphatic moral teachings and
thus seems to be regarded primarily as a moral act.23

3. The Grounds of Divorce

The fact that Islam requires no publicity of the grounds of
divorce does not necessarily mean that it views divorce lightly.
Such grounds are probably entrusted to the individual’s con-
science; publicity thereof may not be of any great positive
consequence. They can be unspoken, unpronounced, but gen-
uine; they can be pronounced and accepted, but actually false.
Perjury and collusion cannot be ruled out completely. In Islam,
however, with God being a necessary element in the definition
of the action situation, the Qur’an seems to assume that the
normal Muslim, man or woman, in most cases and most of the
time will act responsibly, conscientiously, and God-mindedly.
It assumes, further, that with dutiful authorities, sensitive pub-
lics, and sound characters divorce will be used as the very last
resort. It is highly unlikely that rational, conscientious indi-
viduals will lightly take the separation from their loved or
loveable ones, the breaking of their homes, and the inconve-
niences of divorce (which will be discussed later in this
chapter). Man, whose behavior is taken by social science to
be oriented to need gratification, will not ordinarily resort to
this difficult course of action without some serious reasons.
Moreover, as some contemporary Muslim scholars have re-
marked, disclosing the specific grounds of divorce is no more
incumbent upon the wife than the husband where she is the
party to seek a divorce.2d Furthermore, if disputants were re-
quired by law to disclose their specific reasons for divorce, they
might sometimes feel compelled to commit perjury, enter into
collusion, engage in recrimination, reveal embarrassing or
harmful facts, and possibly endanger the family institution.
Insistence on disclosing the grounds of divorce is unlikely by
itself t» prevent the irreconcilable, determined parties from
somehow terminating their marriages. Also it may well hinder
their subsequent rehabilitation and lessen their chances of re-
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of which a wife may, if she so desires, seek a legal release from
her marriage bond by way of divorce or annulment, depending
on the particular situation. There is another set of circum-
stances which may involve either party. These are: desertion,
serious chronical diseases, insanity, deceptive misrepresenta-
tion at the conclusion of the marriage contract, incongruity,
mistreatment, and debauchery or moral laxity. If one party is
involved in any of these situations, the other may justifiably
seek a divorce or annulment. There are also circumstances
which necessitate the dissolution of marriage. Some of these

are (a) the wife’s acceptance of Islam when her husband re-
mains a non-Muslim, (b) apostasy of a Muslim party, par-
ticularly the husband, and (c) established invalidity of the
initial marriage contract.®

It is interesting to note, first, that the wife has more grounds
for seeking a divorce and is accorded a greater justification
than the husband. Perhaps this is a reflection of the religious
dictum that women are entrusted by God to men and there-
fore should be treated with kindness. Also it may be due to
the fact that a man with unfulfilled needs may resort to the
alternative of polygyny, if he must, but she cannot do the
same. He could maintain a “defective,” indisposed or
impotent wife without running great moral or finan-
cial risks. In fact, attending to such a wife is a charitable virtu-
ous deed. Secondly, when one or both parties are entitled to
take the course of divorce, it does not necessarily mean that
they must or will definitely use it. Divorce is the very last
resort, and if it must take place, the parties are enjoined to be
charitable and kind to each other as if the marriage bond were
still intact.3

4. The Timing of Divorce and the Preceding Steps

The timing, the preceding steps, and the consequences of
divorce, as well as other related factors, already or to be con-
sidered, all seem to represent checking points and impose cer-
tain limitations on divorce. To begin with, before a divorce
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takes place as a final legal action, several conditions must
obtain.

a. The husband who wishes to initiate a divorce must be of
age and capable of “discrimination,” a state usually measured
by reaching the age of puberty.

b. He must be sane, conscious, alert, and free from exces-
sive anger. If he acts while under the influence of intoxication,
his divorce pronouncement is void, according to some jurists;
valid according to others, provided the intoxicant is of the
prohibited kinds and is used voluntarily. Parenthetically, vali-
dation of a divorce pronouncement by an intoxicated, jesting,
or thoughtless man is probably intended to discipline the man
and awaken him to the seriousness of his action, something
perhaps similar to what ‘Umar did with people who took the
divorce formula lightly.

c. He must be free from external pressure. If he is forced
to divorce his wife against his will and he, under pressure, so
pronounces her, the pronouncement is void, according to all
schools of law except the Hanafi, whose position in this respect
is regarded by other jurists to be clearly incompatible with the
statements of the Prophet.

d. There must be a clear intention on his part to terminate
the marriage. Some schools, however, accept as valid the di-
vorce pronouncements of a jesting and thoughtless or forgetful
husband.

e. Finally, if a divorce is to take place according to the
Prophet’s Sunnah, i.e., instructions, the wife must be of age
and in a state of “fresh purity.” That is, she must be fully re-
covered from the menses of the regular menstruation and the
usual postnatal fluxes, whose maximum time spans are about
ten and forty days respectively. In addition, she must not have
had an intercourse at any time during this period of fresh
purity, which covers the whole interim between the monthly
courses. If she is experiencing her period or the postnatal flux,
or if there has been an intercourse after recovery and purity
therefrom, the wife’s state is considered impure and there can
be no Sunnah divorce. Under these circumstances, a divorce
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Finally, if a divorce is to be pronounced in accordance with
the Sunnah, all the other necessary conditions enumerated at
the opening of this section must be fulfilled.3

D. The "How" and the Types of Divorce

1. The Sunnah Divorce and Its Variants

Divorce can be classified in various ways along several di-
mensions. One of these classifications is the Sunnah and the
contra-Sunnah divorce. The former has three basic variants.

a. The Simple Revocable Divorce

When it becomes clearly evident, after the exhaustion of all
the other peaceful means of reconciliation, that divorce is the
only recourse left, this should be concluded according to the
Sunnah. That is, if eligible, the man will pronounce his freshly
pure wife divorced, using specific terms, before two qualified
witnesses, and in a simple revocable divorce. What follows this
kind of divorce is as significant as the preceding and concomi-
tant conditions. This form of divorce does not terminate the
marriage completely, much less does it necessarily entail any
resentment or unkindness. The man is unequivocally obliged,
among other things, to keep the woman in the same home or
at least furnish her with a comfortable residence, which will be
easily accessible to him. She may not be evicted from her home
nor should she leave it, unless she has committed a manifest
offense of indecency. Moreover, he must provide for her ade-
quately as if no divorce had taken place. These particular
obligations continue through the probationary “waiting per-
iod,” which usually lasts for about three months, except if
the wife is pregnant. In this case, the waiting period expires
with the termination of the pregnancy. If pregnant, the woman
is forbidden to conceal her condition, because pregnancy may
be a good omen for both of them. “Keeping” the woman in
this way, under the man’s eye and conveniently accessible
to him, or discovering her pregnancy may change the situation
favorably because, to paraphrase the relevant Qur’anic pas-
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sage (65:1), who knows? Perhaps God will bring about
thereafter some new congenial situations. If during the pro-
bationary period there develops a desire for reconciliation,
which is probable in the light of these conditions, it should
be fostered. The man may resume his full marital status by
simply revoking his previous pronouncement in words or in
deeds, e.g., by paying the woman a suggestive compliment,
Kissing her, etc. To facilitate the reunion, nothing else is re-
quired other than this initial revocation. If the probationary
period expires without revocation, the divorce becomes ult-
imate in the sense that she becomes free either to marry
anew or reunite with her former husband. But this reunion
requires a new marriage contract with all the standard re-
quisites, a stipulation which may deter some rash actions.3

b. The Double Revocable Sunnah Divorce

Having made the first pronouncement of divorce, the man
may wait for the woman to recover from her very next monthly
course and enter into a new state of fresh purity. Then there
will be three lawful alternatives, the first two of which have
already been mentioned in connection with the simple re-
vocable Sunnah divorce. The three alternatives are (a) re-
vocation, (b) waiting for the probationary period to expire,
at which time the divorce becomes ultimately final, and (c)
making another pronouncement in the same way as the first
and with the same implications of residence, provision, revoc-
ability, etc. Should the third alternative of making another pro-
nouncement be chosen this will be the second revocable
Sunnah divorce.

c. The Triple Irrevocable Sunnah Divorce

Here again, after the second revocable divorce, the same
three alternatives with the same implications obtain. If the
third alternative be chosen once more, it will be the triple
irrevocable divorce. At this point, it becomes clear that
reconciliation is extremely remote, if not impossible. The
thrice-divorced woman, whose final waiting period has ex-
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If he divorces her finally, she shall not be lawful to him after
that, until she marries another husband. If he divorces her,
then it is no fault in them to return to each other, if they suppose
that they will maintain God’s bounds. Those are God’s bounds;
He makes them clear to a people that have knowledge.

When you divorce women, and they have reached their term,
then retain them honorably or set them free honorably; do not
retain them by force, to transgress; whoever does that has wronged
himself. Take not God’s signs in mockery, and remember God’s
blessings upon you, and the Book and the Wisdom He has
sent down on you, to admonish you ...

When you divorce women, and they have reached their term,
do not debar them from marrying their husbands, when they
have agreed together honorably. That is an admonition for whoso
of you believes in God and the Last Day; that is cleaner and
purer for you; God knows and you know not.

(IQuran 2:228-32).3

2. The Corttra-Sunnah Deviant Divorce

Any divorce pronouncement which is not made in accord-
ance with the Sunnah procedures, as outlined here, is con-
sidered contra-Sunnah, unprecedented, or bid'i, that is, an
act of deviation in the disapproved direction. Such a pro-
nouncement is both religiously forbidden and legally void,
according to some schools of law. The majority of jurists
hold it as religiously forbidden, but formally valid. Some
of these maintain, however, that, while it is formally valid,
the man must rescind it even by a court order. Others among
these hold that it is highly commendable, but not necessary,
for the man to rescind his contra-Sunnah pronouncements.
Those jurists who viewed as legally valid such unprecedented
pronouncements followed “‘Umar’s discretion. When people
were abusing divorce, he, in consultation with other leading
Companions, decided to punish the thoughtless by holding
them accountable for their careless pronouncements. This
check, it is believed, was effective at the time because mar-
riage then was a costly undertaking, a situation which no
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longer obtains. For this reason, some contemporary Muslims
question the relevance of ‘Umar’s decision to the modern
scene.d

3. lrrevocable Divorce

a. Levels of Irrevocability

The unprecedented contra-Sunnah “divorce” is, in certain
instances, merely nominal; it entails no actual divorce form-
ula, yet in most cases it dissolves the marriage bond irrevo-
cably. However, irrevocability is not peculiar to this type.
It may result also from some forms of the Sunnah divorce.
Thus there are the four logical possibilities: (a) revocable
Sunnah divorce, (b) revocable contra-Sunnah divorce,
(c) irrevocable Sunnah divorce, and (d) irrevocable contra-
Sunnah divorce. The discussion here is concerned with the
last two irrevocable types, apart from the Sunnah-contra-
Sunnah typology.

Irrevocability itself is of two levels: intermediate and
ultimate. The intermediate means, among other things,
that resumption of the broken marital relationship is for-
bidden without a new marriage contract. This arises, for
example, in the case of ‘ila’ (the vow of continence) or khul’
(divestiture).ZD The ultimate irrevocability means that re-
sumption of the broken marital relationship is absolutely
forbidden, as in the case of a triple divorce, unless there
has been a tahlil (a normal marriage to a second man followed
by a valid dissolution through divorce or death).4
b. The Basic Variants of Irrevocable Divorce/Dissolution

Irrevocable dissolution of marriage may take one of several
forms with different consequences.

1. 'lla (Vow of Continence). It was customary before
Islam that some men took vows of continence for various
reasons and abstained from intercourse with their wives
for unspecified periods of time. As a measure of dis-
cipline and also as an indirect deterrent to divorce,
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are easy targets because they contradict the spirit of
Islamic law and defeat the purpose of divorce in Islam.
They are indicative of serious lacks of conscientiousness
and moral integrity. These sensational practices have
occupied many jurists for several centuries and have
crowded the files of litigation before the courts of law.
And it is these very deviations which seem to have drawn
disproportionate attention from non-Muslim critics. They
take these practices or “malpractices” as though they
were typical of Muslim society and essential to the

family system of Islam.D

E. The Agents of Divorce

It is probably a serious misconception to say, as some
Westerners and especially Muslim feminists seem to imply,
that the exercise of divorce is the exclusive right of men.
It is also a misconception to hold, as some Muslim scholars
may be tempted to do, that both men and women have “equal”
rights of divorce in every respect.5l What appears equally
bestowed upon them is the right to seek and obtain the dis-
solution of an unsuccessful marriage. To be sure, the mech-
anisms or channels vary in kind and accessibility from case
to case. Some channels are open to the man only; some to
the woman only, with or without judicial intervention; and
some to both, directly or through judicial process, with or
without the partners’ consent.2

1. The Man’s Right to Divorce

Rightly or wrongly, it is the assumed general nature of
the male to court the female. In terms of human relations,
man usually initiates the marriage by proposing to the
woman. In Islam, he further settles a dower on her, main-
tains her, and assumes guardianship over the household. In
recognition of these factors, he is allowed in certain cases
to initiate and pronounce the dissolution of the marriage
tie. But he is enjoined to do so with discretion, kindness,
and equity.28 Considering (1) the general detestability of
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divorce that have been considered so far. What remains
in this section, however, is to outline the general consequences
of divorce, apart from the specific forms this may take.

1. Remorse-Elation

The parties’ first reaction to divorce is either a sense of re-
morse or elation, or probably a combination of both. If it is
remorse, the parties are encouraged and given the opportunity
to rectify their mistakes, atone for their guilt, and repeal their
action. If it is elation, it is tempered with pending obligations
and concern for the future readjustment. Whatever the feeling
of the parties may be, a divorce pronouncement does not neces-
sarily mean an immediate dissolution of the marriage tie.
Much less does it imply the parties' unkindness, resentment, or
bitterness toward each other. There are certain mechanisms to
revoke the pronouncement and ways to resume the marital
relationship even after an irrevocable divorce. In fact, Muslim
jurists unanimously have agreed that in certain types of divorce
the surviving party of either sex inherits from the deceased
one as if there were no divorce. Reconciliation is highly com-
mendable wherever here is hope of harmony; and equity with
kindness is mandatory at all times, within as well as without
wedlock.®

2. 'lddah or Waiting Period

An immediate consequence of divorce or dissolution of
marriage is the commencement of a waiting period or proba-
tionary term. This usually lasts about three months, to allow
for three monthly courses or the equivalent thereof. If there is
a pregnancy, the period lasts as long as the pregnancy does.
The typical explanation of this rule is that it is required to
establish whether or not the woman has conceived. If there is
no conception, she becomes eligible for remarriage at the end
of the period. But if there is a conception, she must wait until
the childbirth, so that the child’s legitimacy and identity will
be secured.

While this explanation may be “manifest function” of the
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waiting period, there is another which seems equally signifi-
cant, even if less manifest. The waiting period is a term of
probation, reconsideration, and transition. Perhaps a longer
period will be torturous and a shorter one too tempting. In
any case, it allows one a gradual release from the marital bond
and a relatively smooth transition from one status to another
new one without much abruption. It may thus be considered
an added precautionary measure and the last checkpoint.9'

3. Maintenance in the Waiting Period

The fact that the waiting period is at least a partial exten-
sion of the marital link is probably indicated by the rules of
maintenance during that period. The woman whose divorce
has been initiated and pronounced by the husband is fully
entitled to complete maintenance as long as she is still in the
waiting period. She has the right to continue her occupation
of the same home as before the divorce, or to be furnished
with relatively comfortable lodging facilities. She may not be
expelled from her home, nor should she move therefrom,
unless she has committed an evident offense of indecency.
Along with this right, the man, the repudiator, is fully respons-
ible for her food, clothing, and, if necessary, service, just as
If the marriage were still completely intact, by which time she
will probably have adjusted to the new changes in her life.d

4. Custody of the Children

Young children remain in the custody of their divorced
mother, unless she is otherwise unfit. Divorce as such does not
disqualify her or affect her right to custody. While she nurses
the young children and cares for the rest, it is the father’s
responsibility to bear the full cost of this care and equitably
compensate the mother therefor. In addition, he alone is re-
sponsible for their housing, clothing, and food, even though
they are in the mother’ custody or home. While this may be a
potential source of tension and litigation, it may also be an
effective channel of reconciliation and harmony.2
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another if they intend peace and desire harmony. As we have
seen, there are ways to revoke certain divorce pronouncements
and to conclude new marriage contracts in certain irrevocable
cases. Even if there is no reunion between the divorced parties,
they become free at the end of the waiting period to marry
whomever they wish.6*

Concluding Remarks

To conclude this chapter, some essential aspects of the
problem should be kept in mind. First, divorce in Islam is
relatively easy and formally simple, and so is its revocability.
But whether this formal simplicity is also morally simple, and
whether it is a “virtue” or vice, is a different question. Second-
ly, there are various mechanisms and grounds to dissolve a
marriage, but there are also various alternatives to redeem it,
even after dissolution. Probably this was a result of the gradual
transition from a diversified pre-Islamic Arabian society to a
new expansive Muslim society and heterogenous population
and folkways. Or, it may have been the consequence of a tacit
recognition of the changeability of the human mind and, par-
ticularly, the so-called intemperate Arabian character. Thirdly,
it is noteworthy that Muslim scholars, especially in modern
times, concentrate on the Sunnah divorce as the ideal moral
solution and condemn the contra-Sunnah types to the extent
of almost completely denying their connection with Islam and
disowning those Muslims who resort to such types. On the other
hand, non-Muslim scholars take particular interest in the
latter types of divorce, to the extent of almost completely
denying the existence of the Sunnah types. The result of these
partisan-like, polemical views is confusion for the student and
obscurity of the problem. In our own presentation, we have
tried to examine the problem from a different perspective. We
have discussed the various dimensions of divorce, both the
Sunnah and the contra-Sunnah types, the ideal “norms” as well
as the behavioral deviations. Fourthly, the Qur’an and the
Prophet’s statements present the problem of divorce in a
highly moral context. The legal formalities are buried, as it
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were, in a rich soil of exhortations, to manliness and
piety, rememberance of God and kindness. Any attempt to
analyze divorce in Islam out of this context, or to separate
the legalities from their moral grounds, will be quite in-
adequate. Finally, a view of divorce as a whole, and par-
ticularly a consideration of the “why,” the “when,” the “how,”
the “who,” and the “what,” will probably show how divorce
may be conceived as a moral, self-restricting, and self correct-
ing act. Perhaps this explains the Prophet’s statement about
divorce being the most repugnant of all things lawful.



7 SUCCESSION AND INHERITANCE

A. Social Implications of Inheritance

Inheritance laws are believed to be closely allied to and
strongly indicative of the society’s normative system, social
structure, and principles of family organization. A particularly
consequential affinity existed in ancient times between the
family worship and the family property. It was, as DeCoulan-
ges pointed out, “a rule without exception, in both Greek and
Roman law, that a property could not be acquired without the
worship, or the worship without the property.” This was the
principle from which all the rules of succession among the
ancients were derived. The first such rule was that the domestic
religion being .. . hereditary from male to male, property is the
same. As the son is the natural continuator of the religion, he
also inherits the estate.”1

Similar affinities existed in other societies between the
law of inheritance and various aspects of the social struc-
ture. For example, inheritance among the Hebrews “largely
follows lines of descent within the family. From this rule
it follows that males are preferred to females as heirs, since
the line of descent is patrilineal.” 3 In pre-Islamic Arabia,
on the other hand, inheritance was based on the principle of
“comradeship in arms.” The chief criterion of eligibility was
the ability to contribute to the strength of the individual tribe
through effective participation in the popular sport of tribal
warfares. This resulted, among other things, in the exclusion
from inheritance of women, minors of both sexes, and invalids,
as well as in the preference of the paternal to the maternal
lines.3

Inheritance laws may also index the intrafamily relations
and the direction of social change. Where the daughter was
considered incapable of participating in or continuing the
domestic religion, she was deprived of inheritance, as was
the case in ancient Greek law, according to which she did not
inherit at all, neither before nor after marriage. But where
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female is sometimes less favored than the male sex, and even
the members of the same sex are treated differently to minimize
the division of the property.0Moreover, it is the conclusion of
some observers that, in the nineteenth century, primogeniture
fostered the development of industry in urban centers, whereas
division of the property among the sons favored the develop-
ment of local industries in homes or small workshops.7

B. The General Characteristics of Inheritance in Islam

Comparatively speaking, and in the light of the preceding
overview, it would be difficult to identify the Islamic law of
inheritance as either collective or individualistic, traditional
or modern. It would seem inaccurate to describe it as designed
for an agricultural society or for commercial communities,
adapted to the military mode of life or to the missionary
vocation. Appealing as they may be or have been, these labels
do not adequately demonstrate the meaning of succession in
Islam. To be sure, illustrations can be found in support of
individualism or modernism just as easily as they can be
rallied to support collectivism or traditionalism. In fact, some
contemporary Muslim scholars have pointed out, perhaps with
a sentiment of implicit pride, that the Islamic law of inherit-
ance fosters the collective social spirit, because it favors the
distribution of property among many heirs and thus holds in
check the concentration of wealth. While this orientation
may have some ground in certain Qur’anic statements,8it is
probably also prompted by the international impact of modern
socialist thought. Yet a counter argument can be made in
favor of individualism, since every heir within certain grades
inherits, and since all parents, sons, daughters, spouses,
brothers, and sisters are treated equally and/or equitably, as
will be seen later in the chapter. However, such illustrations
seem out of context and may be more misleading than helpful
and representative.

What this suggests for our discussion is that the character-
istics of the Islamic law of inheritance must be sought from a
different standpoint. In fact, the very term different would
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seem to characterize this Islamic law more accurately than
anything else suggested so far. It is this difference which
probably underlies, at least in part, Roberts’ and similar re-
marks that, “The enactments of the Qur’an concerning the
distribution of a deceased person’s estate are, on the whole,
equitable, and show a great advance upon the unjust, and
indeed cruel customs which obtained among the Arabs in
pre-Islamic times.” " The principle of difference will be our
point of departure in this section since it seems more indicative
of what is characteristic of the Islamic system. This, of course,
does not deny the similarities between the system and its
predecessors. Such similarities did exist; but they, like the
dissimilarities, have been exaggerated sometimes to the point
of absurdity.D

The Islamic law of inheritance did not mean a complete
departure from the preceding traditions, any more than it
did a total dependence on them. Rather, it blended custom
with “revelation” and joined the old to the new. The emergent
was something different, not only from the local Arabian
practices, but also from the laws of the ancient Near East
and Mediterranean regions. The difference was in some
respects so fundamental that it caused resentment and dismay
even among some Muslims.1l In the following pages, various
aspects of this difference will be briefly examined.

C. Basic Dimensions of the Law of Inheritance

1. The Grounds of Inheritance

The manifestations of the difference between the Islamic
system of inheritance and its predecessors are manifold and
far-reaching. As we have noted, Greek-Roman law was de-
termined by the domestic religion and thus excluded some
immediate relatives, the daughters. The Hebrew system largely
followed the patrilineal lines of descent and preferred some
heirs to others. The pagan Arabian custom was arbitrary and
basically determined by the so-called comradeship in arms.
Hence it favored parental male descent, adoption, and sworn
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and mother, first-born and last-born sons, children of free
mothers and those of slave mothers, married and unmarried
daughters. It was no longer a question of favorites or favors
among heirs; it has become a wide, differentiated, but deemed
equitable, distribution of the inherited property. Wherever
there was a difference of degree between classes of heirs, it
seems to have corresponded proportionately with differentiated
obligations. X It may be pointed out that by prescribing fixed
shares for the heirs mentioned in this context, Islam took a
markedly different position. It “differed” from the Greek
Roman system, which generally excluded the daughter; from
the Hebrew and Mosaic system, which probably excluded the
wife and certainly the daughter if there were surviving sons,
and which granted the oldest son a double share; and the pre-
Islamic Arabian system, which excluded women, minors, and
invalids.18

2. Bars to Inheritance; Complete and Partial

Just as Islam adopted different grounds of inheritance, it
did with respect to exclusion from inheritance. Under this
heading, three categories will be discussed: (a.) potential heirs
who are completely debarred from inheritance because of
something they have done or some attribute they possess; (b.)
potential heirs who become totally excluded only because of
the intermediacy of certain other recipients who are closer to
the deceased; and (c.) potential heirs who are only partially

excluded; their shares may be reduced on account of other
beneficiaries.

a. The First Category; Categorical Impediments

This category consists of persons who are debarred because
of certain acts and/or attributes which represent absolute bars
to succession. These bars are basically the following:

(1) Homicide. A person who causes the death of another
cannot inherit the property of the deceased, however formally
close the relationship of the two may be, e.g., child-parent,
husband-wife, etc. Homicide bars the murderer absolutely
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inheritable property to his free relative is virtually non-existent.
However, if the deceased is survived only by a slave relative(s),
some jurists held that the property should be sold and the
proceeds applied to the emancipation of the slave. Other jurists
maintained that the property or the proceeds therefrom should
go to the Public Treasury.

4.) Difference of Abode. Some jurists are of the opinion that,
in order to qualify, the heir must be the national and perma-
nent resident of the same country, region, or locale. There can
be no mutual inheritance between relatives who reside in
different countries, especially if there are no binding pacts
between them. Parenthetically, the assumption is that it is pre-
sumably impracticable to enforce the same law on people of
different countries or regions and expect much solidarity or
cooperation through inheritance. It is also possible that this
provision might have been a result of the regional autonomy
and/or conflict of the Muslim provinces comprising the Muslim
Empire.8

b. The Second Category; Complete Exclusion

This category includes legitimate heirs who are excluded
completely from inheritance because of the intermediacy of
other relatives closer in lineal proximity to the deceased. The
rule is apparently based on the principle of reciprocal priority
of obligations and rights. Since mutual responsibility among
relatives is distributed according to lineal proximity, it is
probably felt that reciprocal benefits, e.qg., inheritance rights,
should be similarly treated. Thus a relative of the second
grade, e.g., a grandparent of the deceased, does not inherit if
there is among the survivors another relative of the first grade,
such as a parent. Nor does a grandchild inherit with the son.
If the deceased were in need during his life, relatives of the
first grade, the child and the parent, would be called upon
for support and enjoined to do so before those of the second
grade, i.e., the grandchild and the grandparent. The distri-
bution of the deceased person’s property follows the same rule.
The general principle here is that an heir, e.g., a brother, who
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relates to the deceased through another or who is remoter
than another, e.g., a father or a son respectively, does not in-
herit if the latter are among the survivors.I7

c. The Third Category; Partial Exclusion

This category consists of heirs whose shares may vary, but
who are not entirely excluded. This may be called a partial
exclusion, and its effect is a wider distribution of the property
in smaller shares. For example, the husband’s share depends on
whether or not the deceased wife is survived by any children.
If she leaves one child or more, the husband’s share is reduced
from one half to one fourth of the net property. It is in-
consequential whether the children are also his or the de-
ceased wife’s only through another marriage. The same prin-
ciple of reduction or partial exclusion is true of the shares of
the wife, the daughters, sons, brothers, sisters, and so on.
However, some partially excluded persons may become en-
tirely excluded. For example, the sister of the deceased is ex-
cluded from the one-half share to the one-third if there is an-
other sister to join her; but the sister will be entirely excluded
if there is a son of the father of the deceased among the heirs.
Yet certain heirs cannot be excluded completely; their right of
inheritance is primary. It may be adjusted or reduced, but is
never eliminated on account of any other heir. These primary
heirs are the spouses (the husband and the wife), both parents,
and the children (sons and daughters) of the deceased. No
other person can entirely exclude any of these relatives from
inheritance; their right is inalienable, although their shares
may be reduced because of the presence of more beneficiaries.

The question of “representation’ usually arises at this point.
The formal position is that a fatherless grandchild, for in-
stance, does not inherit from his grandfather if the latter is
survived by other immediate children, who are the grandchild’s
uncles and/or aunts. Some jurists, however, maintain that
the fatherless grandchild is entitled to what would have been
his predeceased father’s share had he survived. This is the
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2) AGNATIC HEIRS

The second principal class of heirs consists of the agnates
or the so-called residuaries. An agnate is a male who relates
to the deceased through another male or through a pair of one
male and one female, e.g., a “consanguine” brother or a
germane brother respectively. The agnates receive what is
left, if any, after the sharers of the first principal class, the
whole property in default of any sharer, and nothing if the
sharers exhaust the entire property. An interesting subclass
of agnates is that of the sons. The son is not one of the
strictly Qur’anic sharers; but he is a special agnate who can-
not be excluded by any other heirs of any class, and who ex-
cludes other heirs, agnates or excludable sharers.

3) NON-QUR’ANIC, NON-AGNATE HEIRS

The third principal class consists of “uterine” heirs. A
uterine heir is any relative who is neither a Qur’anic sharer nor
an agnate, e.g., the daughter’s child. Uterine heirs inherit
in default of Qur’anic sharers and agnates, and in preference
to mutual patrons and the State. The chief subclasses of these
are: the daughter’s children, the sister’s children, the brother’s
daughter, the uterine brother’s children, the mother’s brothers
and sisters, the paternal uncle’s daughters, and the mother’s
father. This class of heirs has stimulated much discusion and
legal controversy among the Sunni schools of law.2

The debate over the rights of the uterine heirs goes back in
time to the days of the Companions and their early successors,
some of whom interpreted the law sources as allowing these
relatives to inherit. This interpretation was later adopted by
the Hanafi jurists of al Kufah, Irag. Other jurists, including
leaders of major Sunni schools, held that the uterine relatives
do not inherit; whatever is left of the property, after the
sharers and agnates, goes to the Public Treasury instead of
the uterines. On each side of the debate were textual and ana-
logical arguments produced to support the respective posi-
tions. Arguments seem to carry equal weight as far as in-
ternal consistency is concerned. The internal textual evi-
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accords the daughter or the non-uterine sister as much as one
half of the entire property when she inherits jointly with the
father of the deceased, who is allocated only one sixth of
the property. The fact is that in certain cases, not in all, the
female sharers receive half the shares of their male counter-
parts of the same grade. This is sometimes explained by
certain scholars as being the result of pre-Islamic discrimi-
nation against women, the inferior sex, discrimination which
was carried over, at least in part, into Islam. But such an ex-
planation probably seems simplistic and unsatisfactory to
Muslim scholars, who would suggest, instead, another ex-
planation. It may be submitted that in the Islamic scheme
of society women are free from the usual economic responsi-
bility. They are not legally required to provide for any per-
son, not even for themselves. If they have no independent
resources, they are to be fully maintained by their able male
relatives. The female is always assured by law of adequate
care. Even the wealthy wife is to be maintained by the hus-
band, the needy sister by the brother, the mother by the son,
the daughter by the father, etc. Every living person needs
subsistence, and every able male is held responsible for his
own and possibly for that of other dependents. But not every
deceased person leaves property for inheritance. This may
suggest that the male is more likely to be “liable” than
“beneficiary.” His obligations to relatives, male and female
alike, may well exceed what he could possibly inherit from
any of them. When he sometimes receives a larger share of
inheritance, it is probably in recognition of his manifold obli-
gation and in partial compensation therefor. The whole
scheme seems so designed as to ensure equity. When a larger
share of the property is allocated to the exclusively liable
male, who may be responsible for an entire household or
perhaps beyond, and a smaller share is allocated to the *“care-
free” and economically “nonresponsible” female, the allo-
cation cannot be easily called discriminatory against women.
It would be discriminatory, indeed, if men and women were
given the same or equal financial responsibilities. Since they
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as to deny the idea of absolute rights, to stress the principle of inter-
dependence or provisionality in the exercise of one’s rights, and to attest
the social nature and shared circulation of the property, as well as the
continued considerateness of the kindred (cf. Musa, pp. 186 ff; al Taj,
vol. 2, pp. 241-4; Wafl (2), pp. 21 ff).

14. Cf. Fayzee, pp. 382 ff; Musa, pp. 63 ff, 186 ff; Roberts, pp. 65-6;
Stern, pp. 158 ff; al Quran, 4:11-3, 176.

15. See the references cited in notes 1-3 in this chapter.

16. Cf. Musa, pp. 161 seqq.; Fayzee, pp. 387-8; ‘Abd Allah, p. 73;
Abu Zahrah (1), p. 165, Roberts, pp. 66-7; al Taj, vol. 2, pp. 229-30.
There are many intricate details which do not add much to the dis-
cussion here. Our interest is in the basic doctrines and the common
characteristics of the system.

17. Cf. Fayzee, pp. 386-7; Aziz Ahmad, pp. 602, 618.

18. Cf. the references cited in the previous note; also, Merchant,
pp. 179-80; al Mukhtasar, p. 163; Ahmad, p. 508.

19. Cf. Ahmad, chs. XX-I; Fayzee, ch. XXI.

20. ‘Abd Allah, pp. 99 ff; Coulson (1), p. 24; Fayzee, pp. 389
seqq; Ibn Qudcmah, vol. 6, pp. 281-3; al Taj, vol. 2, 230 seqq. Other
remote heirs will be subsidiary classes. They arc entitled in default of
principal heirs and on the grounds of patronage, testament, or escheat;
cf. Fayzee loc. cit. The most fundamental difference between the Sunni
schools of law is probably the one concerning the right of the uterine
relatives.

21. See supra. pp. 209-11. It is interesting to note that Coulson (1)
has made an attempt to explain sociologically some aspects of this
problem. He pointed out (pp. 48-9) that nonagnate relatives (the
uterines) were never allowed to inherit in al Madinah, which was a
natural result of the patrilineal system of that society. It was the Kufl
jurists of lIraqg, the Hanafls, who allowed the uterines to inherit, which
was also a natural result of “a higher estimation” for women in the
cosmopolitan society of al Kufah.

These remarks are interestingly suggestive. If al Madinah society
was patrilineal, it was also sustained mainly by an agricultural economy.
With these two variables, parilineality and agriculture, one would ex-
pect the kinship tie to be exceptionally strong and extensive. But the
legal doctrines of al Madinah suggest the opposite. Malik Ibn Anas (d.
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